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On April 23, 1899 in Newman, Georgia two thousand spectators witnessed the lynching of
Sam Holt, a black farm laborer accused of murdering his white employer and of raping his employer's
wife. The sheriff had arrested Holt two weeks after the crime and as word of the arrest sporead through
the community a crowd formed around the jail. The sheriff turned the accused man over to the crowd,
which then marched him through the town to the scene of the crime. Despite pleas by a former
governor of the state and town judge, the mob pushed on to a Site about two miles from town where
Holt was tied to a tree, his body mutilated and set on fire. The participants and observers made no
effort to conced their identities and neither Georgia or Federd authorities took any lega action against
any of Holt'swell-known killers (Ginzberg 1972)

Over two hundred such lynchings took place every year in the United States in the early 1890's,
primarily in the rurd South (Tolnay and Beck 1995{xe "Grant, 1975}{xe "Ginzberg, 1962'}). Public
torture and execution of condemned criminds was until the eighteenth century an even more common
form of sanctioning throughout Western Europe. To explain what took place in Newman in April of
1899, therefore, requires more than smply an examination of the "peculiar inditutions’ of the American
South at that particular historical period. The work of French sociologist Emile Durkheim (1858-1917)
provides one system of ideas that both dlow us to understand such episodes and to view more
coherently the relationship between these archaic forms of sanctioning and their contemporary
counterparts.  After examining Durkheim's thesis we will consder a specific case of punishment  in
Puritan Massachusetts to explore some empirical consequences of Durkheim's thess. Findly, we will
consder therole of ritual punishment in contemporary society.

PUNISHMENT AND SOLIDARITY

Durkheim suggested that under certain conditions crimind sanctions serve as socid rituds that draw
together the "upright” members of the community and provide them with opportunities to reaffirm and
intengfy their commitment to shared vaues and a common identity. Punishment of crime is above dl
else asocid ritud that increases or intengifies group solidarity. While rituds of al kinds strengthen socid
bonds, the act of punishment provides a sngularly powerful forum for reeffirming the vaues of the
community. Imagine, suggests Durkheim, acommunity of saints,

aperfect cloiger of exemplary individuas. Crimes, [commonly] so called, will there
be unknown; but faults which appear venid to the layman will create there the same
scandal that the ordinary offense does in ordinary consciousness. If then, this
society has the power to judge and punish, it will define these acts as crimind and
will treat them as such. (Durkheim, 1950, pp. 68-9xe "Durkheim, 1893\: 68-69'})

Within this parable are four important ideas about the socid structuring of punishment:
1. Punishment is more proactive than it isreactive. Societies seek out opportunities to punish
rather than passively await provocation.



2. Ritua punishment and socid solidarity are functiondly linked. Thelr levels and their content
are mutualy determined.

3. Criminality is aproperty of behavior produced intheend by ritud punishment; crimeis not
(asitistypicdly experienced) an intrindc or objective property of the behavior being punished . 4. The
behavior being punished, in fact, need have no direct objectively harmful consequences for the
community.

Punishment |s More Proactive Than Reactive

We usudly think of punishment as a smple, automatic response of society to crime. The gregter the
crime rate, for example, the higher we expect the prison population to be. This gpparently smple,
draightforward relationship between crime and punishment, Durkhem suggests, is deceptive.
Communities punish offenders who violate their norms, but communities aso ignore violators, warn
them, divert them, and commute them. Consderable filtering occurs between the breaking of a norm
and the find fal of the axe or dam of the cdl door. For example, anthropologist Bronidaw Mdinowski
observed the ritud suicide of Kimali, a Sixteen year old youth.

The truth was that he had broken the rules of exogamy, the partner in his crime
being his maternd cousin, the daughter of his mother's Sster. This had been known
and generaly disgpproved of, but nothing was done until the girl's discarded lover,
who had wanted to marry her and who felt persondly injured, took the initiative.
Thisriva threatened firg to use black magic againg the guilty youth, but this had not
much effect. Then one evening he insulted the culprit in public - accusng him in the
hearing of the whole community of incest and hurling & him certain expressons
intolerable to anative.

For this there was only one remedy; only one means of escape remained to the
unfortunate youth. Next morning he put on festive attire and ornamentation, climbed
acoco-nut pam and addressed the community, speaking from among the palm
leaves and bidding them farewell. He explained the reasons for his desperate deed
and dso launched forth a velled accusation againgt the man who had driven him to
his deeth, upon which it became the duty of his clansmen to avenge him. Then he
walled doud, asisthe custom, jumped from apam some sixty feet high and was
killedonthespot. . . .. If you were to inquire into the matter among the
Trobrianders, you would find that .. . the natives show horror & the idea of violating
the rules of [inced]. . . When it comesto the application of mordity and idedsto
red life, however, things take on a different complexion. In the case described it
was obvious that the facts would not tally with theided of conduct. Public opinion
was neither outraged by the knowledge of the crime to any extent, nor did it react
directly - it had to be mobilized by a public satement of the crime and by insults
being hurled a the culprit by an interested party. Even then he had to carry out the
punishment himsdf. (Malinowski 1962 [1926], pp. 77-9{xe "MdinowsKi,
1962\:77-9'})



While this ritud suicide dramaticdly illustrates the complex connection between performance of a
crimina act and societd reaction to it, much the same story emerges from studies of more mundane
episodes in contemporary American society.  Surveys of crime victims report that less than haf of al
rapes, robberies, assaults and persond larcenies are reported to the police. Similar filtering of episodes
is conducted at each point in the crimind justice system. Societd reaction to crime, thus, is complex
and contingent on a variety of factors, not al of which are directly rdlated to the immediate offense.
Durkheim hypothesized that in large part those factors had to do with the solidarity or socid integration
of the community.

Punishment Is Functionally Linked To Solidarity

Crime brings together upright consciences and concentrates them. We have only to
notice what happens, particularly in asmal town, when some mora scanda has just
been committed. They stop each other on the Street, they visit each other, they
seek to come together to talk of the event and to wax indignant in common.
(Durkheim 1964, p. 102{xe "Durkheim 1893\:102'})

This pattern of "waxing indignant” in common is found across awide range of collectives: smdl task
groups (Lauderdale 1976{xe "Lauderdae, 1976), families (Vogd and Bell 1968{xe "Vogd and Bdll,
1968'}), fraternities (Sanday 1990), communities (Erikson 1966{xe "Erikson, 1966'}).! Not only does
collective reaction againg an outsder bring together the community, but conversdy a disruption of the
community's solidarity will lead it to seek out a crimeto punish. Thus,

when going through circumstance which sadden, perplex or irritate it, society
eXercises a pressure over its members, to make them bear witness, by significant
acts, to their sorrow, perplexity or anger. It imposes upon them the duty of
weeping, groaning or inflicting wounds upon themsdves or others, for these
collective manifesations (and the morad communion which they show and
drengthen) restore to the group the energy which circumstances thresten to take
away from it, and thus they enable it to become settled. This is the experience
which men interpret when they imagine that outsde them there are evil beings whose
hodtility, whether condtitutiond or temporary, can be gppeased only by human
auffering. These beings are nothing other than collective states objectified; they are
society itsdf seen under one of its aspects. (Durkheim 1949, p. 459{xe "Durkheim
1912\:459'1)

! Some occupational groups, for example, enjoy ahigh level of commonality and identity maintained in part by ritual
stigmatization of outsiders. Jazz musicians, for instance

derive agood deal of amusement from sitting and watching squares. Everyone has storiesto tell about the
laughabl e antics of squares... Every item of dress, speech and behavior which differs from that of a
musician istaken as new evidence of the inherent insensitivity and ignorance of the square (thus fortifying)
their conviction that musicians and squares are two kinds of people... The jazz fan is respected no more
than the other squares. Hisliking iswithout understanding and he actsjust like the other squares; he will
request songs and try to influence the musicians playing, just as other squares do. (Becker, 1960:91)



Implicit in thisargument isamode represented in Figure 4.1,
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FIGURE 4.1
Durkheim's Functional Model of Ritual Punishment

which outlines a characterigtic functiona relationship among three key varidbles: solidarity, ritud
punishment, and externd thregt (cf. Stinchcombe 1968, p. 5{xe "Stinchcombe, 1968\:89'}). The
positive arrow from ritua punishment to solidarity represents the argument that episodes of ritua
punishment increase solidarity. The negative arrow from solidarity to ritual punishment represents the
converse argument (not made by Durkheim, but implicit in his functional moddl) thet high levels of
solidarity inhibit the performance of ritual punishment. The mode implies that these two variables tend
toward equilibrium. Solidarity, however, is prone to disruption by the third varigble in the scheme,
externd threats? This modd suggests that the disruption of solidarity by a threat leads the community to
engage in some form of ritua punishment. Oncetheritua has restored integration, occasiond episodes
of ritual will occur to maintain solidarity in equilibrium.

One way to think about this process is by anadogy to a centrd hesting unit. Below a set
temperature the thermostat kicks on the furnace, until the critical temperature is restored. Thermostat
and furnace thus maintain an equilibrium, which may be broken by some outsde force, such as the
opening of a door or window. Durkheim's theory of ritual suggests that solidary communities work in
much the same fashion in performing periodic episodes of ritud punishment to maintain integration and
by responding dramaticdly in response to some disruption from forces externd to the control system.
Thisimage of socid contral, in turn, implies the following hypotheses about punishment:

2Theterm exter nal threats refersto threats outside the rel ationship between solidarity and ritual punishment, not
necessarily to forces outside the community; these threats may be foreign or domestic.



"Crime" IsNot A Property Of Behavior

Apart from societa reaction to it, Durkheim argued, nothing €l se distinguishes actions as crimes.
Property offenses may be serious crimes but so may theologica errors® Killing is universdly a crime,
but only under certain circumstances that vary from time to time and place to place. "Crimeé" islogicdly,
aproduct of punishment That we experience the rdaionship in the reverse order is Smply an illuson.
Thisargument gppears mogt intuitively convincingly where conventiona notions of individua culpability
for crimina acts are problematic. For example, in the ancient Roman practice of decimation every
tenth member of a legion was executed if the legion had performed poorly Sykes 1978, p. 61{xe
"Sykes, 1979\:61'}). As a rule, Durkheim argued, societies tend to punish ". . . for the sake of
punishing. ... Thus, they punish animas which have committed no wrong act or even inanimate beings
which have been its passive instrument”  (Durkheim, 1964, pp. 85-86{xe "Durkheim, 1893\:85-86'}).*
While contemporary culture, for reasons we will explore later, tends to condemn communa sacrifices
of blamdess individuas, Rene Girard cautions us that "if the modern mind fails to recognize the strongly
functiona nature of the scapegoat operation and dl its sacrificid surrogates, the most basic phenomena
of human culture will remain misunderstood and unresolved” (1977 p. 276{xe "1977\:276'}).

Crime Need Have No Objective Corrdation with Social Harm
Intensity of punishment, Durkheim argued, isimperfectly reated to harmfulness of the crime.

In the pend law of the most civilized people, murder is universdly regarded asthe
greatest of crimes. However, a stock-market crash, even afailure can disorganize

% “Societies which place ahigh premium on ownership of property are likely to experience a greater volume of theft
than those which do not, while societies which emphasize political orthodoxy are apt to discover and punish more
sedition than their less touchy neighbors’ (Erikson 1966:19-20).

* For example, in September of 1750 Jacques Ferron was charged with the crime of sodomy with a she-ass at Vanvres,
France. Witnesses at the trial testified that they had observed Ferron having sexual intercourse with the animal.
Ferron was convicted and executed. The animal was then tried.

The prior of the convent, who also performed the duties of parish priest, and the principal inhabitants of the
commune of Vanvres signed a certificate stating that they had always shown herself to be virtuous and well-
behaved both at home and abroad and had never given occasion of scandal to anyone, and that therefore
‘they were willing to bear withessthat sheisin word and deed and in al her habits of life amost honorable
creature.” (Evans, 1906:150)

The court acquitted the donkey because she had been the victim of her master’s coercion. Other animalsfared less
well in Western European criminal prosecutions. Such casesillustrate Durkheim’sthesisthat it isamistake to take
such rituals at their face value, which invites dismissing them asirrational aberrations. Infact, for usthey represent
in pristine form an essential feature of repressive justice: ritual punishments respond to external social forces, rather
than to the objective features of the object of the ritual itself.



the socia body more severdly than an isolated homicide. . . if we compare the
sgnificance of the charge, red asit is, and that of the punishment, the disproportion
isgtriking. (Durkheim 1964, p. 74{xe "1893\:74'})

Periodically this consequence of Durkhem's theory is rediscovered, most often taking the form of mora
indignation over disparity between the penalty imposed and the harm inflicted. Economic loss for white
collar crimeisacasein point. Durkheim argues, in essence, that such disparities can surprise only the
sociologicaly naive, who view socid control as some kind of antibody manufactured by society to
counteract socidly harmful behaviors. Punishment is driven by deeper forces than the raiond
caculation of cods.

Assessing the Validity of Durkheim's Theory

Having spelled out the rudiments of Durkheim's andysis we need now to consder whether the
argument isvaid. How ought we to go about assessing the vdidity of this-- or any other -- sociologica
thesis? We might begin with intuition. For example, in an article entitled "The Function of Crime Myth,"
Roshier argues that

to say that crimeis functional and hence necessary for society's hedlth isto say that
we must dways conscioudy retain astock of people whom we humiliate, imprison
or a the very least (or perhaps worst of al) regard as suitable cases for treatment.
Next to that [conventiona criminology] looks positively enlightened. (1977, p.
323{xe "Roshier, 1975\:3231)

In short, for Roshier, the problem with Durkhem's argument about crime, punishment and socid
solidarity is that it violates our common sense underdanding of crime and punishment and implies
unpal atable consequences.®> This critique has two defects.  First, experience with crimind justice is far
less consgtent than Roshier dlows; Lewis Carroll's White Queen represents a recognizable redlity.
Second, there as a nagging recollection of experiences, paticularly in the natura sciences, in which
intuitively absurd assumptions turned out to provide the best explanations. Roser's intuitive judgment
needs to be tested. Nonetheless, Roshier joins alarge group of critics (Tarde 1895; Sorokin 1937) who
have critiqued Durkheim'’s radica ideas about the nature of punishment in debate for the past eighty

® Indeed, the image of criminal justice suggested by Durkheim’s model resembles the dispensation of justicein Lewis
Carroll’s Through the L ooking Glass.

... [the King’s Messenger, the Mad Hatter is] in prison now, being punished, and thetrial doesn’t even

begin till next Wednesday and of course the crimelast of all. ‘ Suppose he never commitsthe crime? said

Alice. ‘That would be all the better, wouldn’t it? the Queen said...

Alicefelt that there was no denyingthat. ‘ Of courseit would be all the better,” she said: ‘but it wouldn’t be

all the better his being punished.’

‘You'rewrongthere, at any rate,’ said the Queen. ‘Were you ever punished?

‘Only for faults,” said Alice

‘And you were all the better for it, | know,” said the Queen triumphantly.

‘Yes, but then | had done the things | was punished for,” said Alice: ‘that makes all the difference.’

‘But if you hadn’t done them,’ the Queen said, ‘that would have been better still; better, and better, and
better.” (Carroll, 1960:248)



years.

To see how Durkheim's argument might be investigated through a sustained and systemétic
investigation of crime and punishment in the rea world, we turn now to a book published in 1966 by the
American sociologist Ka Erikson. His Wayward Puritans remains the best effort to date to apply
Durkheim'sthesis. In tracing how people in seventeenth century Massachusetts dedt with offenders.
Erikson assesses empiricdly the vdidity of Durkheim's argument concerning punishment and solidarity.

WAYWARD PURITANS: A TEST CASE
Setting

The choice of Puritan Massachusetts as a dte for testing Durkheim's thesis is in many ways ided
because the Puritans created an unusudly homogeneous society characterized by a high levd of
common commitment. Any relationship between changes in solidarity and changes in ritua punishment
arelikdly to be dearly visblein such asetting.® We will first examine some background characteristics
of this community and its inhabitants. We will then describe three "crime waves' that engulfed the
community in the 1600's and seek to explain them by using Durkheim's modd of ritud punishment.

Table 4.1 places the Massachusetts colony in historica context by providing a chronology of
mgor eventsin England, America, and Europe that are central for Erikson's discusson. Religion played
a much more centrd role in the socia and politica life of this period. For a century wars between and
within nations centered on the surviva of the Protestant revolt from the Catholic Church begun in 1517
the German monk Martin Luther.

® Erikson’s empirical test of Durkheim’s theory stands outside the mainstream of research that has sought to evaluate
Durkheim’s proposition about “legal evolution.” These studies attempt to test Durkheim’s arguments by comparing
relevant correlations among items in the Human Relations Area Files (HRAF), acompendium of ethnographic reports
broken down by subject. For example, Spitzer (1975a) presents such atest based on materials from 48 societies
ranging from the Trobriand Islands to “ Georgia and the Soviet Unionin Russia’ [sic]. Wewill not herefully review
the difficulties with these efforts (see e.g., Baxi, 1974; Turkel, 1979), but simply indicate some features of these studies
that make them problematic. First, Spitzer divides his sampleinto two types of society, “simple” and “complex.” The
relationship between this division and the theoretically relevant distinction between types of solidarity is not
apparent. A “simple society” such asthe Trobriand Islands may, for instance, have a predominance of organic
solidarity. Consequently finding a correlation between simplicity of the society and restitutive justice hasreally no
bearing at all on Durkheim’sthesis. In general thisline of investigation fails to adequately operationalize either the
concept of solidarity or the corresponding concepts of repressive and restitutive sanction.



Table4.1

The Puritans were a group of English Protestants who sought to "purify” the Church of England of its
Catholic residues.” In 1534 King Henry VIl had separated the church in England from the Pope's
political control, but left untouched the Catholic liturgy, sacraments, and church organization; only
gradudly did innovetions of the Continental Protestant Reformation begin to diffuse into the English
church. Decades of civil war followed as religious factions struggled to use state power to exterminate
the opposition. During this conflict a group of Protestant reformers led by John Winthrop departed
England in 1630 in a bold move to establish a reformed Chrigtian community in America. Winthrop
and his followers sought establish an experimenta utopian  community, based on Biblical standards, a
community that would in time become so successful thet dl the rest of England would follow their lead®

"Martin Luther had begun the Protestant Reformation in 1517. Henry V111, an amateur theologian, wrote an attack on
Luther which won him the title “ Defender of the Faith” from the Pope. Despite the break with Rome, Henry kept the
tittewhich isstill held by British monarchs.

8 John Winthrop had articulated very early the commitment to community solidarity that inspired Massachusetts Bay
Colony initsearly years of settlement.

“We must be knit together in thiswork as one man,” he declared; “We must delight in each other,... rejoice
together, mourn together, labor and suffer together, always having before our eyes our commission and
community in the work, our community as members of the same body.” Since each community was a most



Unlike Virginia and the other colonies founded in the Americas during this period, Massachusetts Bay
Colony did not attract men and women seeking to amass a persona fortune quickly, but instead drew a
community with the purpose and expectation of founding a new order of Christian community, "a city
upon a hill." (For a sociologicd examination of such utopian communities see Kanter [1972]{xe
"Kanter 1972'}.)

The Puritans were fundamentally committed to Martin Luther's notion of "the priethood of dl
believers’; each Puritan was expected to read and interpreted the Bible, minimaly supervised by a
church organization. Unencumbered by priests devoted to maintaining a church organization,  each
individud would arrive a more or less the same conclusions about matters of faith and moras”®
Inconsistencies would be resolved by discussion among the eect. Consensus would be spontaneoudy
generated. Consequently, "no resolution could be passed by the church unless some kind of working
consensuswas reached. . ." (Erikson 1966, p. 79{xe "Erikson, 1966\:79'}).

In redity the Puritans were not of one mind on every issue; diversity of opinion and debate
among them were common enough, but dways within narrow limits.  Like an earlier generation of
mariners who feared fdling off the edge of a flat earth, the Puritan could only venture o far in
entertaining novel ideas and opinions™ Diversity was no virtue; unorthodox idess and practices could
well be the work of the Devil bent on destroying the Puritans experiment in the New World Nove
unorthodox ideas, however, were becoming increasingly commonplace. The Sixteenth century saw the
birth of modern naturd science. In 1543 the Polish astronomer Nicholas Copernicus had published his
theory that the earth moved around the sun, chalenging long established doctrine that the earth stood
dationary at the center of the universe. Within the next 100 years Gdileo had confirmed Copernicus
theory by using the newly invented telescope to make more precise observations of the heavens. Later,

literally a“body,” the individuals who composed it could neither logically nor practically regard themselves
as autonomous creatures with their own “particular” interests. For a person to pursue such self-determined
course was as destructive and, ultimately, as absurd as for one part of the human body to pursueits own
good: for ahand to refuse to rel ease to the mouth the food it held in its grasp, for example, for the mouth to
refuse to pass along that food to the stomach. “Self-interest” waslikethat. If left uncontrolled, it could
result only in the failure of the community and of every person withinit. (Boyer and Nissenbaum, 1974:104).

® This fundamental feature of Puritanworld view isrevealed in the diary of a Puritan minister written shortly after
having a conversation with the President of Harvard College, one Henry Dunster. In Europe anew sect, the Baptists,
had appeared and Dunster was speculating about their doctrine that infant Baptism is meaningless, having no
referencein Scripture. Rather than debate the theol ogical issue on its merits, Mitchell tells us that

These thoughts were darted in with some impression and left a strange sickliness on my spirit.
Y et, methought, it was not hard to discern that they were from the Evil One. (Quoted by Erikson,
1966:52)

1% For example, the British chemist and physicist Robert Boyle (1627-1691) — famous for his law of gasses— also
conducted a survey in which he interviewed English minersin an attempt to find out if the ‘ meet with any
subterraneous demons; and if they do, in what shape and manner they appear; what they portend, and what they
do.” (Stannard, 1967:77) Heaven and Hell to Puritans were geographic places, closer in many ways than the distant
placesin Africaor Asiathen being explored by Europeans.



in 1687 Isaac Newton published a genera theory of universd gravitation, which explained precisdy the
movement of the earth and other planets and the behavior of faling objects with the same mathematica
laws. Thus within a totd span of 150 years Western Europeans were given a very dramatic
demondtration of the power of human reason, the frailty of established ideas and the role of observation
to comprehend the naturd world and ultimately to reshape it. Puritans were in the trangtion, closer in
many ways to the medieva than to modern ways of thinking and reasoning.

They arived in New England in 1630 bearing a specid sense of their worldly enterprise as part
of aDivine Plan to create a perfect Christian community. As God's eect, they fully expected this New
Isradl to be chdlenged by Satan and were prepared for the forces of evil to attempt to undermine the
true Church. The legd code of 1648, for example, spelled out provisons for deding with Jesuit
missonaries who were active in Canada.  The Puritans, however, faled to anticipate the forms the
Devil would teke.

The Puritan Legal System

The legd sysem of Puritan Massachusetts combined two diverse sources of law, Biblicd
commandments™ and English common law. King Charles | granted a charter for the Puritan colony
with the provison that the colony's laws of would conform to the laws of England. This requirement
crested an unresolvable conflict between two very different Sandards of justice, Biblica commandments
and English common law. The latter evolved principles that protected the accused from arbitrary,
capricious, or unfair discretion. For example, common law banned ex post facto (after the fact) rules,
which defines as crimind an action that was not a crime a the time it was committed. Due process
standards required that the accused be given naotice of the charges, a public trid in which to contest
them, an opportunity to cross-examine witnesses and present evidence (including witnesses) in defense,
and to refrain from compulsory sdf-incrimination. If convicted, due process provides the defendant the
right to apped the conviction to a higher court.

" The Puritans sought to incorporate Scripture directly into their law. For example:

Massachusetts Code of 1648: If aman and a stubborn or REBELLIOUS SON, of sufficient yearsand
understanding (viz) sixteen years of age, which will not obey the voice of his Father, or the voice of his
Mother, and that when they have chastened him will not harken unto them; then shall his Father and Mother
being his natural parents, lay hold or him, and bring him to the Magistrates assembled in Court and testifies
unto them, that their Son is stubborn and rebellious and will not obey their voice and chastisement, but livein
sundry notorious crimes, such a son shall be put to death.

Deuteronomy 21:18-21: If aman have a stubborn and rebellious son, which will not obey the voice of his
father, or the voice of his mother, and that, when they have chastened him, will not harken unto them: Then
shall hisfather and his mother lay hold on him, and bring him unto the elders of his city, and unto the gate of
his place; And they shall say unto the elders of the city, This our son is stubborn and rebellious, he will not
obey our voice; heisaglutton, and adrunkard. And all the men of this city shall stone him with stones, that
he die...

Inreality, no rebellious Puritan sons were executed; see Sutton (1981).
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By 1630 English law had established certain rightsto a public trid and to gpped the decision of a
tria court to a higher court.*? British common law thus provided some protection to a suspected
crimina. These condraints, rudimentary by contemporary sandards, did serve to limit the power of the
prosecution, as we shal see when we examine the individud trids. The Puritans thus, by choice and
obligation, held contradictory lega and religious vaues. While Scripture armed the Puritan Saintsto do
battle againgt Satan's agents, the common law gave the accused basic due process protections.

Erikson'sHypothesis: Boundary Crisesand Crime Waves

To move from the abdraction of Durkheim's theory to the concrete redity of socid life in Puritan
Massachusetts, it is necessary to transpose  the theoretical ideas into the particular socid context. The
task is complicated in this case because of the limitations of higtorica records. Opinion surveys and
other direct measures of crimind conduct and of commund vaues do not exist. Although observable
indicators of variation in community solidarity are absent, strong circumstantial evidence suggests Puritan
Massachusetts bound its members to a common commitment, a close gpproximation to Durkhem's
parable of the Community of Saints.

To apply Durkheim's theory to this case, therefore, Erikson relies heavily on interpreting
sequences of events. He argues that mgor dramatic episodes of repressive judtice (which he cals
"crime waves') should be preceded by disruptions of solidarity in the community (which he cdls
"boundary crises’). A boundary criss will not only precede a crime wave in time, but will affect the
content of the particular crime wave as well.®*  Thus, "men who fear witches soon find themsalves
surrounded by them; men who become jedlous of private property soon encounter eager thieves'
(Erikson 1966, p. 22{xe "Erikson 1966\:22'}). The burden of Erikson's andlysis, thus, is to demonsirate
systematic connections between crises in solidarity and outbreaks of repressve jugice. We will
congder how well he forges the link in the three cases Anne Hutchinson's trid, the Quaker
prosecutions, and the Salem witchcraft episode.

2 Most due process procedures familiar to us today had not yet been developed. For example, habeas corpus(the
right to have a court review the basis for which the state has detained an individual) was not guaranteed until an act
of Parliament in 1689. Similarly, in common law ajudge could fine or imprison ajury that returned a verdict contrary
to hisown opinion. Bushel’s Case(1670) set a precedent giving the jury the final word in acquittal decisions. Only
in the middle of the 19" century did Ango-American law formalize the principle of stare decisis (“let it stand”), which
required judges to base their decisions on specific cases that had previously addressed the same legal issue
(Kemplin [1973:84-6]).

B3 A corollary of thisargument isthat deviant individuals will be motivated to test the boundaries. For example, asan
inmate of amental hospital,

...Mrs. Baum seemed especially talented in divining what would

be an invasion of other people’ s privacy. On a shopping expedition, for example, she had been known to go
behind the counter or examine the contents of a stranger’ s shopping bag. At other times she would enter a
stranger’ s car at an intersection and ask for alift. In general she could provide the student with a constant
reminder of the vast number of different acts and objects that are employed as markers by which the borders
of privacy are staked out, suggesting that in the case of some “mental disorders’ symptomatology is
specifically and not merely incidentally an improper keeping of social distance (Goffman, 1956, p. ).
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Casel: AnneHutchinson'sHeresy and the Boundary Crisisof Puritan Authority

Thefirst mgjor crisis, the “ Antinomian”** heresy  disrupted the colony in the 1630's shortly after the
Puritans arrived in Massachusetts. We need to consder this criss a two levels. At the Structurd leve
the crigs may be viewed as the result of an internd contradiction within Puritan society between
Protestant individualism and commund integration. Puritan theology celebrated L uther's conception of
"the priesthood of dl beievers” No priests or other authorities were necessary in a true Christian
community. One consequence of this doctrine in Europe had been rdigious anarchy. In the hundred
years ance Luther broke with the Catholic Church, European Chrigtianity had splintered into a variety of
sects, each based on groups of individuas reading the Scriptures in their own peculiar way. Because
the Puritans were struggling to establish a viable society in a hogtile environment, "some form of externd
discipline was necessary if the colony were to survive at al, and few settlers seemed concerned that the
earlier individualism of the movement was quietly dissppearing” (Erikson 1966, p. 73{xe "1966\:73'}).

In addition to this conflict over politicd authority, a second contradiction within Puritan
Massachusetts can be seen in light of Weber's (1958 [1905])essay The Protestant Ethic and the
Spirit of Capitalism. Weber argued that Cavin's doctrine of predestination led to tremendous anxiety
about sdvation. Because only a fraction (about twenty percent) of humanity was predestined for
sdvation and no one could be certain of dection, theologians sought to find some meaningful bass for
identifying salvation. One such idea was that successin one's caling was avishble sgn. For those who
found this idea attractive, success in work and — its most visible manifestation, economic prosperity —
took on new sgnificance. In mogt preindudtrid civilizations satus is achieved by the avoidance of work.
A lasure class maintainsiits high status by congpicuous consumption (Veblen 1899). For the Puritans,
however, indolence became a visble dgn of eend damnation. The net result was Cavinist
domination of the new forms of economic enterprise in Western Europe — regardless of nationdity,
followers of Cavin werein the forefront of the new commercid and indudtria enterprises.

Over time the unprecedented accumulation of wealth undermined religious commitments.™® The
secularization for the Puritans reaches its fulfillment, Weber argued, in Benjamin Franklin in the late
1700s. Franklin had little concern with the afterlife, predestination, savation or any of the traditiona
preoccupations of organized religion. He had, however, inherited from the Puritan tradition obsessve
preoccupation with success in one's cdling as the primary source of persond fulfillment — the work
ethic, or what Weber cdled the Spirit of Capitdism. This set of values, Weber argued, was centrd to
the emergence of Western Europe
and New England as the centers of the new industrial economy.

¥ Literally, “anti-law.” Antinomianism the theological doctrine that through the believer’ s faith and God’ s grace
salvation may be attained without observances of Old Testament laws, or indeed, lawsin general. It represents
Protestantism isits purest form, eliminating all forms of authority as intermediaries between God and the believer,

> This cycle had occurred in the past in the monastic movements of the middie ages. With some frequency but on a
smaller scale amonastery was established to pursue salvation; part of the pursuit involved economically productive
work, so that over time the monastery’ s wealth rapidly expanded. The wealth, in turn, undermined the original goal of
otherwordly pursuits.



We can understand Puritan Massachusetts in the 1600s as being in the midgt of this trangtion
between John Cavin and Benjamin Franklin. While many colonigts — particularly the residents of
Boston and Sdem Town — successfully engaged in trade and commerce, others were involved in a
largely sdf-sufficient household and local economy outside the internationa market economy. These
divisons between town and country, debtor and creditor, merchant and farmer found expression in the
dominant discourse of religious ideas.  Friction between landowners and merchants over the mora
sgnificance of overcharging, usury, and materid success led to recurrent conflicts for which the colony
was unprepared by its ideology (Bailyn 1964, p. 41{xe "Bailyn, 1964\:41}). (This basc conflict
regppeared in a different form in the socid bases of the witcheraft prosecution in the 1690's and
illudrates a problem we will examine later in detall: What happens to mechanical solidarity when the
divison of labor creates heterogeneity of values and orientations)?™

In 1634 a remarkable woman named Anne Hutchinson (c. 1591-1643) arrived in the colony.
Hutchinson, a reigious virtuoso,'® soon began holding regular mestings in her home to discuss religion.
These discussons soon turned to criticism of the character and competence of the locd minigers.
Hutchinson argued that religious authority could not be based on educationa credentids, faith done is
necessary for salvation. If the minister has not been saved through grace, no amount of work on his part
can give him either community authority or persond savation. Moreover, Hutchinson herself believed
she could digtinguish between minigers who adhered to "the covenant of works' from those who
adhered to "the covenant of grace”” Hutchinson soon began to attract a sSizable number of followers
who carried her views into the congregations, fredy criticizing certain ministers during their Sunday
sermons.

Hutchinson embodied the contradiction in Puritan vaues between the tradition of individudism
and the necessity for authority. Her faction drew followers from the merchant class of Boston, while the
opposition party attracted the landowners. Hutchinson's party became a mgor political force, which
included the colony's governor Henry Vane. After Vane logt the critical 1637 election and returned to
England, Hutchinson's opponents felt powerful enough to begin legd proceedings againg her. The
prosecutors accused her of heresy, but were uncertain about the legd grounds for the desired
conviction. Finding a Scriptura rule on which to convict her proved problematic, particularly because
she was as conversant with Scripture as any of her prosecutors. At one point

18 Max Weber describes this general type, uncovered in his comparative study of world religions:

The empirical fact, important for us, that men are differently qualified in areligious way stands at the
beginning of the history of religion... The sacred values that have been most cherished... could not be
attained by everyone. The possession of such facultiesisa‘charisma,” which, to be sure, might be
awakened in some but notin all. It followsfromthisthat all intensivereligiosity has atendency toward a
sort of status stratification in accordance with the differences in the charismatic qualifications. 'Heroic’ or
‘virtuoso’ religiosity is opposed to massreligiosity. By ‘mass we understand those who are religiously
‘unmusical’ ...now, every hierocratic and official authority of a‘church’ — that is, acommunity organized by
officialsinto an institution which bestows gifts of grace, seeksto organize the religiosity of the masses and
to put its own officially monopolized and mediated sacred values in the place of the autonomous and
religious status qualifications of the religious virtuosos. (Weber, 1924:287-288)
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Winthrop asked the defendant to cite a Biblical rule giving her the right to hold
meetings in her house, and she answered smartly, "there liesa clear rule in Titus that
the eder women should ingtruct the young." Then Mrs. Hutchinson quite properly
argued that the court should find rules to support its proceedings. . . (Erikson 1966,
p. 94{xe "Erikson, 1966\:94'})

The record suggests the court had difficulty meeting this demand. The outcome of the trid remained
uncertain until Hutchinson fatered and impulsvely confessed that her indghts came  through direct
revelation. "l blessthe Lord, He hath let me see which was the clear ministry and which thewrong . . .
by the voice of His own spirit to my soul.” Moreover she warned the court that "if you go on in this
course you will bring a curse upon you and your pogterity, and the mouth of the Lord hath spoken it"
(Erikson 1966, p. 98{xe "Erikson, 1966\:98'}). Hutchinson's higtrionic statements provided the basis
for conviction that the court had vainly struggled for days to find. For the Puritans the Bible contained
al reveation; if Anne Hutchinson were hearing voices, they were the revelaions not of God, but of
Satan. Like Joan of Arc two hundred years before, clams of direct revelation from God were well-
recognized lega bass for prosecuting heretics  The court found Hutchinson guilty of heresy and
banished her from the colony.

The conviction of Anne Hutchinson, Erikson argues, resolved the first boundary criss of the
Massachusetts settlement. It dramatically condemned the strain of anarchy inherent in Protestant
doctrine and established the legitimacy of a hierarchy within the Puritan Church. The episode
demonstrates Durkheim's thesis that episodes of repressive justice occur in response to organizationa
problems of solidarity. Basic to Durkheim's theory is the inagbility of the participants to be fully aware of
the causes or consequences of their actions. It was by no means clear at the time what offense Anne
Hutchinson had committed. As Erikson suggests

the two principas were trying to spesk the language which had not yet been
invented, to argue an issue that had not yet been defined. In asense, thetrid was
an attempt to develop such alanguage. (Erikson 1966, p. 93{xe "1966\:93")

Furthermore, the theory does not predict this outcome as foreordained. The trid itsef was a highly
unpredictable event. For Durkheim's argument, however, the outcome of the trid is not of mgor
importance. The centra feature is the rdationship between the Puritan boundary crisis and the form of
crime discovered by the community. The theory amply dates that to the extent that the trid is
successful, solidarity will be restored.

Casell: Quaker Invasion and the Boundary Crisisof Puritan Identity
"Quaker" was origindly a derogatory term gpplied to members of "The Religious Society of

Friends" "Quaker" arose from the tendency of the Friendsto "quake' during their spontaneous religious
sarvices!  Erikson suggests that, asin Hutchinson's case, the "crisis’ over the Quakers was only the

" The sect was begun in England around 1646 by George Fox who preached that the essence of Christianity was
"inner light," the direct experience of communion with God, rather than any outward trappings of sacraments or
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surface manifestation of a degper structural problem confronting the Puritan community. By the 1650s,
the Puritans in Massachusetts were beginning to discover that England was drifting further and further
away initsrdigious orientation. 1n 1649 English Puritan revolutionaries headed by Oliver Cromwell
overthrew the monarchy and established a Commonweath with Cromwell as the heed of the
government. After the years of civil war, however, the English grew tired of theological conflict and
adopted anew mood of rdigioustoleration. In this they followed the exhaustion of most Western
Europeans with the wars of religion. Increasingly the English Puritans came to view their Massachusetts
cousins as a hit odd, old fashioned, isolated and out of touch with redlity. This change was a great
disgppointment to the Puritans of Massachusetts after twenty years of hardship in the wilderness to build
an exemplary Chrigt's kingdom.

Faced with a loss of a sense of misson, Erikson suggests, the Puritans responded swiftly and
harshly to the new heresies propounded by the Quaker sect. In 1656 two Quaker women were
discovered and quickly deported. As others entered the colony and converted followers, the
magistrates increased the pendlties to whipping and then to cutting off ears. Such punishments seemed
to only attract more Quakers to suffer martyrdom. Following two executions, the Quakers increased
the level of rule bresking. They disrupted church services, they argued with the magistrates during court
hearings, and they paraded naked through the dstreets. The escaating conflict between Puritans and
Quakers was brought to an aorupt hdt by the intervention of the King in 1665. Charles II, firmly
committed to the toleration of Protestant sects® ordered the Massachusetts government not only to
grant "freedom and liberty of conscience’ but to extend voting rights to dl eigible men, regardiess of
church membership.

Unlike the Antinomian criss of Anne Hutchinson which concluded with a resolution of the conflict
favoring Puritan values, this second criss ended -- from the Puritan's stlandpoint -- in failure. Note that
nothing in Durkheim's theory says that aritud mug achieve a successful result.  This theory, like any
other, islimited to asmdl set of variadles (threet, ritud, solidarity) operating in isolation with externd (or
"exogenous') variables hed congtant. True experiments hold the exogenous variables congant in a
literd sense by manipulating the rdevant environment: temperature, air pressure, amount of socia
interaction, magnitude of deprivation, and so forth. In non-experimenta research, where such control is
impossible, dlowances and adjustments must be made for these exogenous factors. We should no
more expect Durkheim's modd of ritua punishment and solidarity to fit completdy Puritan crime waves
than we should expect the law of free fdl to work outsde a vacuum. Erikson's choice of Puritan

rituals. Likethe Puritans, the Quakers were seeking to restore New Testament Christianity by eliminating corrupting
external influences. The Quakerswent further. They pointed out, for example, that the standard names for the
months (January, February) were all based on the names of pagan gods. They, therefore, adopted a numerical system
for naming the months. Quakers used archaic modes of speech ("thee" and "thou") and Quaker men did not remove
their hatsin church. While these actions and beliefs appear to be innocuous deviations, the Puritans saw them as
major threats, regardless of their content. As Thomas Dudley forthrightly remarked to the Quakers during one of
their trials, "If ye meet together and say anything we may conclude ye speak blasphemy" (Erikson 1966, p. 131{xe
"Erikson, 1966\:131"}).

18 Partly because of the continued political antagonism between the English monarch and the Pope, English Catholics
continued to suffer legal disabilities until the Reform Bill of 1829.
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Massachusetts, a reatively homogeneous community with sirong collective commitments, meets the
assumptions of Durkheim's modd. Severd events, such as the intervention of the King of England in
terminating the Quaker prosecution could not be predicted from the theory, since such an event istotdly
exogenous. Puritan Massachusetts, thus, underwent a fundamenta change in character between 1656
and 1665. The sense of identity, of common misson and unanimity was greatly weekened. The
colony's effort to recapture this solidarity by staging the ritua punishment of Quakersfaled. Before the
final digntegration of the Puritan community, however, it underwent one more criss

Caselll: Salem Village Witchcraft and the Boundary Criss of Community I ntegrity

The third is the most infamous cridgs. In 1692 twenty persons were put to death for aleged
witchcraft and scores of others were imprisoned on suspicion of engaging in the practice. Few Puritans
doubted the existence of witches or questioned their power. Indeed, most cultures recognize that
witches and sorcerers can conjure up the supernatural, athough not as necessarily evil agents. Western
European Chridtianity had long accommodated itself to the practice of magic, viewing it throughout the
medieva period more as a pagan nuisance rather than amgor threat. About the middie of the Fifteenth
Century, however, that attitude began to change. This change came a atime of great socid turmoil.
The feudal order was beginning to disintegrate, trade and commerce were expanding the horizons of
Western Europeans and the old certainties were being undermined by new discoveries and idess.
Along with the advances of art, literature, and the sciences later generations labeled the Renaissance
came a deadly fear of supernatura forces. As a result, as many as haf a million Europeans were
executed for witchcraft between 1484 and 1730. In some towns witchcraft charges were made against
athird of the inhabitants, with one out of ten resdents executed (Stannard 1977, p. 36{xe "Stannard,
1977\:36"}). Such prosecutions appeared to be based on ample evidence of maevolent activity. Life
in generd was, in the famous phrase of English philosopher, Thomas Hobbes, "nasty, brutish and short.”
The life expectancy of a British lord at birth was only thirty years (Stannard 1977, p. 38{xe "Stannard,
1977\:38'}). Food shortages and epidemic diseases were commonplace. Inexplicable deaths and birth
defects were often seen as the work of witches. Prosecution of witches was supported by clear
Biblicd commands: "Thou shdt not suffer awitch to live" (Exodus xxii:18; Deuteronomy 24:11, 23:1).

While the potentid threaet of witchcraft in Massachusetts was unquestioned, few convicted
witches were executed before 1692. This redtraint is quite remarkable consdering the number of
executions being conducted in England during this same period. Particularly ingtructive is the case of
John Bradstreet who confessed in court to practicing witcheraft in 1672 but was thrown out of court
for lying (Erikson 1966, p. 155{xe "Erikson, 1966\:155"}). Twenty years later the court responded
very differently to such confessons.

The Puritan witchcraft prosecution began in the fal of 1691 when a group of teenage girls in
Sdem Village began to have fits, goeak in tongues and suffer convulsons. These &flictions began in the
household of the village minister, Samud Parris. For some time their cause remained undiagnosed. In
late February 1692, three women were arrested for witchcraft: Rev. Parris black dave Tituba, a native
of Barbados, who confessed in great detaill to participating in a witch's coven; Sarah Good, a
disagreegble old woman with many enemies, and Sarah Osborne, whose marriage of her Irish
indentured servant had recently scandaized the community. During the hearing, the girls were appeared
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to be afflicted with convulsions and visons by the accused. Tituba confessed her guilt and implicated
nuMmerous conspirators within the community.

The young victims of the dleged witchcraft quickly became diviners for identifying suspects.
Particularly susceptible to accusation were persond enemies, which came to encompass members of the
community who voiced skepticism about the proceedings. In June, the firg trids were held and by
September nineteen convicted witches had been hanged. In the meantime over 100 accused witches
awaited trid. The circle of accusation spread to include residents nearby towns, tota strangers to the
afflicted. When the wife of the governor was accused, the magistrates dismissed the accusation. By
then, however, public doubt had reached aleve to bring the prosecution to a close.

Erikson locates the source of the witchcraft prosecution in the digntegration of the socid
sructure. The Quaker crisis had not been resolved to the satisfaction of the Puritans, who had been
required to acknowledge the legitimacy of the Quaker sect and of the established Episcopa Church.
Severd events in the 1680's combined to undermine further the Puritans confidence in the success of
their "city upon a hill." By 1688 a contemporary observed that "the people were “savagely factious in
their relaions with one another and acted more out of jedousy and greed than any sense of religious
purpose” (Erikson 1966, p. 139{xe "Erikson, 1966\:139"}). This date of affairs sharply contrasts with
the earlier sense of community and common purpose.

Assessing Erikson's Analysis

While these crises fit Erikson's thess, his study presents severd  problems of evidence and
interpretation. Fird, the extent to which members of the Colony actually participated in the three mgjor
tridsis unclear. Much of our knowledge about these trids comes from the writings of dites, who may
have been projecting their own interests and orientations in describing the colony as a whole; the actua
audience of the Puritan trids might have been quite limited. This possbility becomes especidly
problematic during the seventeenth century, as the growing population began to include immigrants who
were not members of the church. Second, Erikson provides no explicit criteria for selecting these three
particular episodes in the Colony's history as instances of boundary crises. If no other dramatic socid
drains had occurred during this period the sdlection would be compelling, but the absence of explicit
criteria weakens the evidence for the thesis.™

Third, because Erikson's andysis is limited to Puritan Massachusetts and it provides no clear
idea about the domain or scope of the thess. Do boundary crises produce crime waves only in
theocratic regimes or in secular states as wel?  Jamestown, Virginia, for example, was a colony

19 Erikson’ s use of the crisis as an independent variable is acommon method in non-experimental research (cf. Balbus,
1973; Goldstone, 1980; Piven and Cloward 1978). In most of these studies only face validity servesto classify a set of
eventsasacrisis. For agood discussion of the dangers of the circular reasoning created by this procedure see Rule
and Tilly (1972).

The Puritans faces other crises during the period. Erikson discounts the crisis (Nelson; Erikson) as amajor
turning point. The lack of explicit criteria seems also to be a problem is his discussion of the events precipitation the
witchcraft episode. Erikson (1955, p. ) enumerates several crises between 1665 and 1692. Although “the sense of
impending doom reached its peak in 1686” (Erikson 1966, p.138) the witch craze took another six yearsto appear.
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organized around commercid interests rather than religious commitment (cf. Diamond 1958{xe
"Diamond, 1958'}; Breen 1980 {xe "Breen, 1980'}); would a boundary crisesin Virginia have resuited
in areaction smilar to those in Massachusetts? Little systematic work has been done so far comparing
the colonies; Rhode Idand, however, appears to have been subjected to similar boundary crises faced
by Massachusetts, but without having experienced crime waves, as one would expect if Erikson'sthess
was universdly applicable (Berngtein 1975, p. 102{xe "Berngtein, 1975\:102'}). Massachusetts itsdlf
underwent mgor changes after the Seventeenth Century.  The gradua disintegration of the Puritan
experiment may have been partly a consequence of the failure to resolve satisfactorily the two earlier
boundary crises. In the 1700's the Puritans were joined by members of other denominations. The
immigration of the Irish in the 1800's totally changed the religious and moral compostion of the Sate
(see Thernstrom 1964, pp. 33-56{xe "Thernstrom, 1969\:33-56"}). Massachusetts was transformed
from areatively homogeneous religious community to a diversfied, plurdigtic society. It isby no means
clear that these different types of society would respond to boundary crises with collective ritud
punishment.

LYNCHINGSIN THE AMERICAN SOUTH: A SECOND TEST CASE

Between 1880 and 1930 over 2,000 episodes of lynching occurred in the South. The high tide
occurred during the 1890s, when lynchings outnumbered legd executions in the South by two to one
(Bye 1919, pp. 57-8,64-5). Durkheim's theory provides an explanation for the explosion of lynchings.
This interpretation departs from the conventiond view of lynchings as one of an array of white terrorism
that flourished after the Civil War through groups like the Ku Klux Klan and countless murders
committed by individua whites. Durkheim's theory suggests thet there was something more to lynchings
than racidly motivated murders committed by multiple individua perpetrators.

Lynchings exemplify in severa respects Durkheim's concept of repressve judtice as aritud
punishments "in which the whole society participates in rather large measure’ (Durkheim, 1893:76). "A
lynching may be defined as an illega and summary execution at the hands of amab, or a number of
persons, who have in some degree the public opinion of the community behind them” (Cutler 1905, p.
276). Typicdly, lynching episodes involved large segments of the community participating in an open,
public reaction againg atargeted individua. Two out of three victims of Southern lynchings were
accused of murder or sexua assault (Tonry and Beck 1995, p. 92). On occasion the offensewas a
minor crime or a breach of etiquette; for Durkheim's theory the nature of the offenseislogicdly
incidental. Seldom did participants attempt to disguise their identities; indeed, in many cases
photographs of the participants subsequently appeared in newspapers and souvenir post cards.
Lynchings were carried out with the acquiescence, if not gpprovd, of law enforcement agents.  Many
prominent white Southerners-publicists, newspaper editors, politicians-viewed lynching as a necessary
and legitimate adjunct of the legd system, to maintain law and order (cf. Collins, 1918). How diffuse
these sentiments were in the genera white population is difficult to gauge precisdy, dthough aslae as
the 1930s some 64 percent of the survey respondentsin asmal Mississppi town agreed that lynching
was judtified in rape cases (Powdermaker, 1939:389). These sentiments were backed up by prominent
elites. Theodore Roosevet's Attorney Generd, for example, wrotein alaw review article that the only
cure for lynching was to ensure that accused criminas were promptly and severdy punished by the
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date; lynching was the inevitable reaction of people frustrated by the mal practice of the crimind law
(Bonaparte 1899).

The epidemic of Soutehrn lyncings coincided with a period of palitica upheava among Southern
whitessmilar to the boundary crises that Erikson found in Puritan Massachusetts. (c. 1867-1876)
provided the red basisfor "the Solid South." After the Civil War, Congress, dominated by Radica
Republicans, recondtituted the state governments of the former Confederacy. Through Congtitutiona
amendment and nationd legidation, former daves became not only citizensbut  officeholders.
Recongtruction (1867-1876) not only revolutionized the status of blacks, but brought incurson of
Northern profit-seeking adventurers, and a continuing occupation by Federa troops.  "The upshot [of
Recongtruction] was a suppression of class feding. ..the like of which has probably not been seenin any
other developed society of modern times' (Cash 1941:112). From the end of Recongtruction to the last
decade of the century, Southern whites created "the Solid South,” a political codition centered on the
Democratic Party. This one party politica system perssted for over 100 years. As Williams
(1961:47) notes. "'In the monolithic Democratic party the whites could thresh out their differences; but
these differences would never become troublesome because no issue must be permitted to divide white
solidarity.”  This consensus on vaues, harmony of interests and unity of purpose among Southern
whites was generated and sustained by two magjor externa threats, the North and the Negro, both of
whichin the were paliticdly ingtitutionalized in the Republican party.

Class divisons, however, sharpened during the  economic depression of the 1890s.
Workers and farmers nationdly were drawn to athird politica party. "[This| agrarian revolt was no less
than a politica and socid earthquake' (Degler, 1974:320). The cause of this convulson lay in the socid
structure of Southern society, a deeply divided class structure typica of commercid plantation systems
(cf. Stinchcombe, 1961). Before the Civil War only about 30 percent of the white farmers owned any
daves and of haf the dave owners owned fewer than five daves (Woofter,1936). Except for the threat
of black |abor competition, most whites, therefore, had little vested interest in the indtitution of davery.
During the Civil War lower-class whites throughout the South were enraged by Confederate
conscription laws (which exempted owners of large plantations) and by war profiteering of their
wedlthier brethren. Lower-class whites openly rebelled againgt the Confederacy in severa areas (Shugg,
1939; Degler, 1974). White plantation owners, merchants and industrid entrepreneurs constituted a
relatively homogeneous elite while most whites were tenants, smal farmers or [aborers. The dormant
class conflict was increasingly exacerbated by the dite policy of laissez faire capitdism, which curtalled
public education and other socid services ingdituted by the Recongtruction governments. Southern dlites
encouraged Northern and British capitd to expand the railroad system and exploit the natural resources.
Although progress was, in the long run, to be beneficid to the whole population, the short run profits
were to be used to motivate entrepreneurs while the short run costs were to be borne by the poor
whites and the blacks.

The interests of the latter in railroad rate regulation, chegper credit and higher wages
diametrically opposed Southern dlites. In the 1870s and 1880s, as agricultura prices declined and credit
became tighter, lower-class Southern whites began to join farmers throughout the country in a series of
nationa agrarian socid and politicd movements: The Grange, the Farmer's Alliance, The Peopl€e's
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(populist) Party. While most of these organizations sought to work. within the framework of existing
political parties, the Populists organized as a digtinct party. The conflict between the two classes of
whites was complicated by the racia factor in Southern politics. In Louisanathe blacks were
enfranchised in 1868 and overwhemingly supported the Republican Party. After Re-congtruction
Southern dites continued to support voting rights for the blacks. Since black maes of voting age
outnumbered their white counterparts in many aress, the elites perceived a manipulated black electorate
as essentid in guaranteeing their position vis-a-vis the poor whites. Moreover, the ability of the
Bourbons through economic and physical coercion to deliver black votes in their districts gave them
power in the nationd Democratic party. Lower-class whites, on the other hand, opposed the black
franchise both for the threet it posed to their status and, increasingly, for the power it gave to the lites.
The Populist leaders sought to overcome the racism of the lower-class whites and pragmatically sought
to attract the black vote, arguing, in the words of Georgias Tom Watson, that "'the accident of color
can make no possible difference in the interest of farmers, croppers, and
laborers™ (Woodward,1951:402). The Populists viewed the idedl of the Solid South as aform of fase
consciousness disguising the true classinterest of the lower-class whites. The Democratic Tensas
Gazette lamented, "We can no longer depend upon the solidarity of the white race’ (Hair,1969:238).
Populists waged strong campaigns in the state and national elections of 1892, the
Congressiond dection of 1894 and the gubernatoria eection of 1896. Not only did the Louisana
Populists seek support of the blacks, but they formed coditions with the Republican Party. The pegks
of the insurgency was reached in 1896 when, for example, the Populists and other anti-Democretic
factionsin Louisanawon control of 40 percent of the seatsin the state Generd Assembly. Although the
Populists won local contests, they were unable to win gubernatorial and Congressional contests, for the
Democrats controlled both the black votes and the e ection machinery in too many aress. Frustrated by
legitimate means of palitical opposition many Populists discussed the possibility of open, armed
revolution. The agrarian revolt, however, died quietly. Many of the supporters of Populism
amply”...withdrew from politics atogether while others returned to the Democratic Party. The latter
restored white solidarity in two ways. Firg, it adopted amgor Populist demand, in inflationary
monetary palicy. (In the Presdentia eection of 1896 the Populist Party formed a codition with the
Democrats behind free slver advocate William Jennings Bryan.) Second, the Democrats adopted the
policy of disenfranchising the blacks and promoting Jm Crow segregation laws. For example, he
number of black registered voters was cut from 130,334 in 1896 to 1,342 by 1904. While in1896
black registered voters outnumbered the whites in 26 parishes, by 1900 whites were the mgority in all
parishes (Woodward, 1957:68). In effect, these policies shifted emphasis from economic interests back
toracid and regiond identities asthe basis of palitica organization. "Hopes for reform and the politica
means employed in defiance of tradition and at great cost to emotiond attachments...met with cruel
disappointments and frustration. There had to be a scapegoat. And dl dong the line sgnas were going
up to indicate that the Negro was an approved object of aggression (Woodeard 1957, p. 64).

Evidence of the impact of the Populist revolt on the incidence of lynching is mixed (Inverarity
1976; Soule 1992). Oneindicator is the coincidence of pesks of lynchingsin Louisanawith the hard-
fought eections. In the three election years (1892,1894 and 1896), the average was 17 incidents per
year, about three times as great as incidents in non-election years. Moreover, the sharpest increase in
lynchings occursin 1896, the year of the most bitter contest in the gubernatorid dection (Hair,
1969:259 ff).



A further, quaitative indication of the vaidity of lynching as an index of repressive judice is
Woodward's observation that awave of virulent racism swept the South around the turn of the century,
during and after the passage of Jm Crow and disenfranchisement legidation; further, the decline in the
rate of lynching was "happily not in conformity with [this] deterioration in race relations'(1951
:351, emphasis added). The weight of the evidence, then, suggests that the rate of lynching varies
systematicaly with the disruption of white solidarity and is unaffected by fluctuations in the degree of

racist hogtility toward blacks.

Because dections intendfied the srain on white solidarity, the symboalic threat criminas and
other transgressors correspondingly increased. Groundless accusations became more accepted; when
accusations were made, there was much less willingness to dlow the law to take its course and a grester
need to immediately and rituditicaly punish the aleged offender. Lynching and politica conflict,
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however, might be related more directly, sSmply as a consequence of the attempts by whites to coerce
black voters. Although palitical violence was widespread during the eections, lynchings do not seem to
be smply one manifestation of politica violence. If lynchings were used as aform of direct political
intimidation, there should be some increase in the victims charged with non-crimind offenses during
election years. In the eection years (1892, 1894, 1896), only 4 of the 43 victims of lynch mobsin
Louisanawere not charged with criminal offenses. Furthermore, 79 percent of the victims were charged
with the most serious crimes, murder and rape, during the eection years, while only 46 percent of the
victims were charged with these offensesin non-election years. This increase in the pro-portion of
serious offenses during eections is more consstent with Erikson's theory than it is with the interpretation
of theincrease in lynchings as a direct outgrowth of palitical violence. A plausble dternative
interpretation is that lynchings were basically amode of politica violence and that the accusations of
rape or murder were Smply cover-ups designed to conced the red motive. Thisis adifficult argument
to address with the kinds of evidence available. There are, however, two reasons for rgjecting this
interpretation. Firdt, politica murders were so common that it is difficult to see why indirect methods of
political coercion would have been employed. Second, the available descriptive accounts yield no
evidence that paliticaly active blacks were accused of crimes and then lynched. During the 1892
election, white Democrats attempted to lynch a prominent black Populist (Woodward, 1938:240), but
thisincident seems on the basis of available evidence, to beisolated.

Durkheim's theory, then, provides one interpretation of the explosion of lynchingsin the South
during the 1890s.  Lynchings exemplify repressive sanctionsin their ritud character of involving
members of acommunity in common reaction againgt an outsder. The sdlection of outsiders, in turn,
appears to be driven by variationsin the level of criss experienced by the community. Lynchings
appeared earlier, perssted later, and served avariety of purposes. There does seem to be some
evidence that during this period, lynchings were aform of ritua punishment precipitated by boundary
crisesin the Solid South.

A Further Elaboration of Durkheim's Theory

Mechanical Solidarity and Repressive Sanction

Durkheim (1964{xe "Durkheim (1893'}) distinguished between two forms of socid solidarity, which he
called mechanica and organic.?’ Mechanica solidarity is based on similarity of individual characteristics

% Erikson (1966) fails to pursue the implications of Durkheim’s distinction between mechanical and organic solidarity.
The last chapter of the book, “Puritanism and Deviance”, contrasts the Puritan view of deviance as an inherent,
incurable feature of certain individual s with the Quaker view of deviance as atemporary, remediable condition.
Erikson contends that these two seventeenth century philosophies shaped the discourse correctional policy over the
next several centuries. This contrast between Puritan and Quaker orientations could, however, be transcribed into
Durkheim'’s contrast between repressive and restitutive sanctions. The advantage of the transcriptionisthat is
redirects our attention to the social organizational bases of these orientations. Asit stands, Erikson’s last chapter
abandons Durkheim’ s analysisin favor of aconventional history of penological ideas.



(e.g., common race and region) and is characterized by consensus on vaues, harmony (if not identity) of
interests and unity of purpose?* Strong ties bind members of mechanicaly solidary communities.
Differences exist among membersin their attributes, but such differences are regarded as secondary, not
as bases for socia organization. Mechanica solidarity generates repressive justice, which reaffirms a
common vaue through ritud punishment. The specific rituas range from execution to ostracism.

Despite these variations in the form of deprivation, dl forms of repressive sanctions have one key
element in common: they change the status of the offender, increasing the socid distance between
norma and deviant actors. The imposition of dl repressve sanctionsiis, in essence, a"satus
degradation ceremony” that

brings about the ritua destruction of the person being denounced . . . recagting the
objective character of the perceived other. The person [deviant] becomesin the
eyes of his condemnersliterdly a different and new person. (Garfinke 1956, p. 421
{xe"Garfinkd, 1956\:421'})

In the words of a nineteenth century English jurigt, the criminal law says in effect to the offender, "You
are not fit for this world; therefore, take your chances elsewhere.”

The change of gatus, not smply the deprivation itsdf, condtitutes a repressve sanction.  This
point can best be grasped by contrasting the status of the prisoner of war with the gatus of the
convict. Both may have been held captive in a degrading environment of deprivation. Both may have
been (despite rules established by the Geneva Convention and the U.S. Conditution's Eighth
Amendment) subjected to brutdization and torture at the hands of their captors or fellow inmates. The
nature of the physcd deprivation may be smilar (cf. Feinberg 1970{xe "Goffman, 1961'}), but the
POW emerges with asocia status uncontaminated by the stigma and ostracism of the convict.

Organic Solidarity and Restitutive Sanctions

In contrast to mechanical solidarity, organic solidarity is based on diversity of individua interests
and is characterized by interdependence and exchange.

In abusinessfirm, for example, though al managers may need some degree of
commitment to common organizationa godals, they aso need different commitment
to role vaues - the engineer to product quality, the accountant to cost, the personnel
manager to industrid peace - for the surviva and efficiency of thefirm. Thusather
role- or class-gpecific values may contribute more to socia cohesion than genera

2! One of the best descriptions of mechanical solidarity can be found is St. Paul’ s “Letter to the Galatians,” in which
he argues

For many of you as have been baptized into Christ have put on Christ, thereis neither Jew nor Greek, there
is neither male nor female; for ye are all onein Christ Jesus (3: 26-28)



core values. (Mann 1970, p. 425{xe "Mann, 1970\:425'})

Organic solidarity congsts of weak ties among members of the community (cf. Granovetter 1973{xe
"Granovetter, 19731). Organic solidarity, in contrast, generates restitutive sanctions, characterized by
efforts to restore the disrupted relationship rather than stigmeatize an offender. This restoration may take
avaiety of forms. Redtitution compensates the victim for the loss caused by the offender's misconduct.
For example, torts are wrongs resulting from the misconduct or negligence of another. These wrongs
encompass injuries resulting from malfunctioning products, professona mapractice, dander, and
trespass (see Abel 1990{xe "Abel, 1981'}). While the monetary award may be quite substantid in civil
cases, the redtitutive sanction differs from repressive sanctions in that the victim receives compensation
for the loss, while the harm-doer returnsto hisher origind podtion in society, legdly if not financialy.
Rehabilitation differs in character from compensation in its focus is on changing the character of the
offender through some form of treatment. Like redtitution, however, rehabilitation amsto restore socid
relaionsto their origina state rather than exclude the offender as an outsider.

In actua practice sanctions mix repressive and retitutive e ements, much in the same way that
physicd redlity consists of combinations of hydrogen, oxygen, and other dements® We need to be
careful, therefore, in examining sanctions to see how they are actualy used in specific circumstances
rather than take them at face vdue. For example, dthough menta hospitdization is osensbly a
restitutive sanction designed to rehabilitate aberrant behavior, stigma may attach to the diagnosis and
trestment.”” The repressive or restitutive character of a sanction must be determined by how the
agencies of socid control useit.

Similarly, the solidarity of any particular society will be a mixture of mechanica and organic
types. No existing society exists that is integrated soldy by mechanical solidarity.”® While theory is
written in terms of types, socid reality consists of degrees of preponderance of types, some societies,
like Puritan Massachusetts closdy approximate the ided type of mechanicd solidarity; however,
factions and divisons even there are not totally absent.

Theories do not earn their keep by smply providing away to classify concrete descriptions into
abdtract categories. If types of solidarity correspond to types of sanctions, not only should it be
possible to label the extreme casesreliably. Societies with amixture of solidarity should experience
conflictsin their use of sanctions. Put another way, examination of the sources of socid integration
should provide, if Durkheim is correct, some ussful clues about the underlying cleavagesin the crestion
and enforcement of sanctions.

Repressive Justice in Heter ogeneous Society
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% The horde, amass of undifferentiated individualsis "the protoplasm of the social realm, the natural basis of
classification. Itistrue, perhaps, that no society correspondsto this description” (Durkheim 1950, p. 83{xe
"Durkheim, 1950\:83"}).
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Durkheim's theory further postulates a change in the law as mechanical solidarity is replaced by
organic solidarity. A massve replacement of this nature took place in the trangtion from feudd to
indugtrid society. Durkhem saw his own era as one of trangtion in which the "old gods are growing old
or dready dead, and others are not yet born™ (Durkheim 1948, p. 475{xe "1912\: 475'}). What ever
new forms of mechanica solidarity were to take in industria society, Durkhelm suggested, the trangition
has severa significant consequences for law.

Firgt, Durkheim predicted civil law would increasingly replace crimind law. Divison of |abor
increases the dissmilarity among individuds in thar interests, commitments, and orientations. Asthey
become interdependent, their disputes would be resolved through restitutive measures, the capacity for
shared outrage would correspondingly diminish.

Second, Durkheim claimed that increasing organic solidarity made the state regularly independent of
collective sentiments™ such that

Some actions ... are more strongly repressed than they are strongly reproved by
generd opinion. Thereisnathing in us which protests againg fishing and hunting out
of season, or againgt overloaded conveyances on the public highway.... The state
can become an autonomous factor in socid life ... treating as crimind, actions which
shock it without, however, shocking the collective sentiments in the same degree.
(1964, pp. 82-83{xe "1964\:82-83'1)

Findly, Durkheim suggested that the crimina sanction would not disappear dtogether, but thet its
character would be dtered.

The spirit of foresight which has been aroused no longer leaves the field so free for
the blind action of passon. It containsit within certain limits; it is opposed to absurd
violence, to unreasonable ravaging. More clarified, it expands less on chance. One
no longer seesit turn againg the innocent to satisfy itself. (1964, p. 90{xe
"1964\:90'})

In other words, the crimina sanction undergoes a basic change when organic solidarity becomes
predominant; it responds more directly to the behavior of the deviant rather than to the ate of the
collective conscience.™®

To what extent do these assertions about dterations in sanctions with changes in the dominant form
of solidarity account for trends in sanctioning in heterogeneous societies? We will consider in more
detall the deeth pendty in Chapter 10. For the moment let us examine some broader implications of
Durkheim's thess.

Thefird issue we will review is the presence of mechanicd solidarity and ritua punishment in a

# For example, 'the Food and Drug Aministration's standards of tolerance for filth in food [permit] . . .in every eight
ounces of chocolate, 150 insect framents and four rodent haris...tomato juice ispermittedd no more than10 fruit fly
eggsor 2 larvae per 100 grams" (Blumberg, 1981. P. 34).

25



heterogeneous society. Much of the literature concerned with this genera issue focuses on political
rituds, but the core problems are the same for both substantive areas. This discussion of thisissue may
be conveniently divided into three camps. The first position argues that in the United States, Britain,
France, and other indudtrid nations, rituas of nationa integration continue to reinforce mechanica
solidarity.”® A second position holds that Durkheim's theory logically applies to contemporary society,
but because neither rituals nor mechanical solidarity are present in modern society, the theory bitesthe
dust (e.g., Chambliss 1976{xe "Chambliss, 1976'}). The third pogtion is that mechanica solidarity and
ritud punishment persist in modern society, but in attenuated forms. The latter position will be explored
below.

Durkheim argued that mechanicd solidarity does not disgppear in heterogeneous
societies, but its character is substantialy atered.®

Only occasondly will an extreordinary event sustain an integrative ritua, as “ dramatic threet overcomes
the atomization that the proliferation of different occupations creates in the city, this type of rapidly
crested solidarity bresks up again rather easly as individua interests reassert themsdlves” (Moore
1973, p. 178{xe "Moore, 1973\:178'}). Thus mechanicd solidarity and ritua punishment will be found
only in attenuated, ephemeral forms in complex societies. Overdl, the connection between changes in
crimind law and changes in collective sentiment should be wesker. Such wesknesses gppear in the
Puritan cases. Recal that the Quakers responded to the increasing severity of punishment with renewed
commitment to violaing the law. Because they formed a community, the Quakers experienced a
separate mechanica solidarity was reinforced by the violence of the

dominant Puritan legal system.

Durkheim sought to modify to incorporate such stuations in which mord vaues are heterogeneous.
Durkheim divides crimes into two classes, those directed againg "collective things' and those that
"offend only individuals" For example, amurder in New York City may only concern alimited number
of persons involved, whereas a murder in a smal Southern town may represent a larger threat to the

% Edward Shils and Michael young, for example, contend that Durkheim’ s analysis can be fruitfully applied to the
British Coronation, which represents a*“ series of ritual affirmations of the moral values necessary to awell-governed
and good society” (Shilsand Y oung, 1953:67). Other writers attribute such consequences to political rituals,
including the inauguration of President Kennedy (Bellah, 1968) and the public mourning over Kennedy’s

assassi nation (Verba, 1965).

26 Michael Mann, in reviewing the literature on class consciousness in Western industrial societies,
suggests that aform of mechanicd solidarity exigtsin these nations, but that the commitment isto very
generd symbals, ideals and vaues which achieve a generdly incoherent and inconsistent adherence. In
such societies the ordinary participant's

social relations are usually confined to afairly narrow segment of society, and hisrelations with society asawhole
are mostly indirect, through a series of overlapping primary and secondary groups.... Thus his normative connections
with the vast mgjority of fellow citizens may be extremely tenuous, and his commitment to general dominant and
deviant values may beirrelevant to his compliance with the expectations of others. Aslong as he conformsto the
very specific role behavior expected of him, the political authorities may not trouble themselves with his system of
beliefs. (Mann 1970, p. 435{xe "Mann, 1970\:435"})
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community. If the crime involves essentidly relationships between individuds,

there is no longer the same distance between the offender and the offended; they
are more nearly on an equd footing ... the fedings of pity evoked in us by him who
is struck by the punishment cannot be as easily nor as completely choked off by the
sentiments which he violated and which react againgt him, for both are of the same
nature. Thefirst are only avariety of the second (Durkheim 1978 [1899)], p.
175{xe "1978\:175}).

However, violaions of community sentiment cdl forth ritual degradations of the offenders. The
collective stands gpart from the individual and demands norma continua sacrifices of sdf.

We have no indination to fast, to humiliate oursalves, to forbid oursdves one or
another mesat, to sacrifice on the dtar our favorite animalss, to trouble ourselves out
of respect for custom, and o forth ... such sentiments exist within us independent of
ourselves and even, to some extent, despite ourselves. (Durkheim 1978 [1899], p.
17-3 {xe"1978\:172-173})

Where collective sentiments are dominant, then, a wide distance separates the offended community from
the individua offender. Thissocid distance makes possible the lack of humanitarian sentimentsin ritud
forms of punishment”  Whereindividua sentiments predominate, punishment is more limited. John
Stuart Mill provided the mogt articulate expressions of this outlook:

the only purpose for which power can rightfully be exercised over any member of a
civilized community againgt hiswill isto prevent harm to others. . . . His own good
ether physcd or mord isnot a sufficient warrant. He cannot rightfully be
compelled to do or forebear because it will be better for him to do o, because it
will make him happier, because in the opinion of others, to do so would be wise, or
even right. (Mill 1859 [1930]: 11)

American law implicitly uses something like Durkheim's digtinction between collective and individua
interests as one dimension in defining criminad versus civil law. Crimes are those offenses in which the
society undertakes prosecution on the initiative of state authorities, while civil suits are brought by
individua plaintiffs. It is, however, erroneous to assume that because the law formaly describes the
difference between crimind and civil law in this fashion that in practice crimind law invariably dedls with
offenses againg "collective things' whereas civil law deds in practice with offenses againg individuds.
Many civil suits involve collective interests (as, for example, class action suits) or punitive damages
designed to send a message to would-be harm-doers in the future.

Moreover, crimina prosecution is highly dependent upon individud citizen's complaints to

7 1n Western culture this conflict is embodied in the Biblical story of Abraham whose ritual sacrifice of hisfirst-born
son Isaac is commuted at the last minute.
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police, the complainant's willingness to testify, and higher preference for outcome. The classfication of
an offense as having a collective or individua object is, thus, a complex empirical question, not asimple
legd classfication. For example,

twelve of the eighteen judges in Aittsburgh tended to view the behavior of the typica
crimina court defendant as a manifestation of a dispute between two private parties
rather than between an individua and "society” ... in effect these judges acted as if
they viewed the defendants behavior less as a criminal act than asa civil act or
tort. (Levin 1977, p. 125, emphasis added{xe "1977\:125)

"Repressvejudtice’ is not Smply an dterndive phrase for crimind law. Repressive justice encompasses
alimited range of homogeneous phenomena, in which excluson of a deviant solidifies a community. To
the extent that sanctions lack  this character, they occurrence cannot be explained by Durkheim's
theory linking ritual punishment and mechanical solidarity.” Ritual forms of punishment may not smply
lack integrative effect in a heterogeneous society, they may create divisveness among the subgroups.
Just as the state may impose sanctions without creeting aritua for the generd public, aplurdigtic society
creetes the posshility of a sngle sanction serving two (or more) ritud functions. Durkheim was wdll
aware of this posshility in hisown time. Humiliated by defeet in the 1870 war with Prussia, France was
eectrified in 1894 by the trid and conviction of Alfred Dreyfus, a Jewish amy captain, for sdling
military secrets to the Germans. The necessary ingredients for a ritud punishment were dl there: the
unmanagesble externd threet, the need for collective resffirmation of solidarity, a target compatible with
widespread anti-Semitism. In this case, however, ritud excluson of a deviant did not ensue. Instead
the nation split on libera-consarvative lines, particularly as evidence began to appear that the red
culprit was a superior officer, a member of the French aristocracy named Esterhazy and that the army
had been involved in a massive cover-up to pin the blame on the Jewish captain. Dreyfus was initialy
convicted and sentenced to solitary confinement on Devils Idand, a French prison off the coast of South
America The trids and public controversy continued until 1906 when Dreyfus was findly exonerated
and awarded the Legion of Honor.  Far from uniting the country, the Dreyfus episode further widened
the gap between liberds (academics, intdlectuas and workers) and conservatives (the military, the
church, and the farmers). The military was discredited and the Dreyfus case played a Sgnificant role in
the separation of the Catholic church from the French state in 1905.

For Durkheim the criss over Dreyfus represented a dgnificant manifestation of the
disntegration of mechanica solidarity at the nationd leve. In place of nationd mechanicd solidarity,
there appeared to be mechanicd solidarity within the pro-Dreyfus and the anti-Dreyfus factions. This
pattern is characteristic of politicized trids, which produce smultaneoudy scapegoats and martyrs. The

28 The rdative autonomy of law and collective sentiments is further sustained by research on changesin
the California penad code between 1955 and 1971.

... given the nature of piecemeal, incremental change in the Penal Code, often based on small and somewhat technical
aterations, it isdifficult to link public sentiment, whatever its nature, directly to legislative trends. Most legislative
change received no publicity precisely because it bore little relation to the interests and competence of citizens. ... In
short, it seems inescapable that criminal law in Californiawas enacted primarily by elite actors (public officials,
organizational professionals, etc.). (Berk et a. 1977, p. 280{xe"Berk et a., 1977\:280"})
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most recent example of the polarizing consequences of repressive judtice is the October 1995 acquittal
of O.J. Simpson. A Newseek pall taken shortly after the verdict found 85 percent agreement among
African Americans with the jury, but only 32 percent agreement among whites. The intense debate
which is fuded in part by racid divisons over the legitimacy of the crimind justice system, has every
indication of joining along lig of such trids

that reinforce socid divisonsin modern society.”

At the more mundane levels of legd life the exisence of mechanicdly solidary subgroups the
crimind sanction retains ritud functions. Studies of the police, for example, stress the high degree of
solidarity among members of the police departments. This solidarity is more than a preference for the
company of fellow officers, esprit de corps, or the bonds of felowship and mutua responghbility formed
among persons who share danger and stress. It often includes the protective stance adopted regarding
police misconduct. A criticism of one policeman is seen as a criticiam of al policemen, and thus police
tend to unite againgt complaining citizens, the courts, and other government agencies (Skolnick 1975, p.
249{xe "Skalnick, 1966\:249').

Structurdly, the urban police department approximates the conditions of Durkheim's ided type of
mechanicad solidarity. Urban police are socidly isolated and routindly threstened. A policeman, James
Badwin wrote, moves through Harlem "like an occupying soldier in a bitterly hostile country” (1962, p.
67{xe"1962\:67'}). The urban ghetto is not unique, however; police routindy face public oppostion to
their authority. As a result the socid networks of police departments are unusudly close. Police are
more likely to choose close friends from members of their occupations than other occupationd groups:
More sgnificantly, police engage in much higher rates of participation in occupation-centered socia
events than do members of other occupations. This solidarity is reflected as wdl in the tendency to
cover up the errors made by fdlow officers.

Socid isolation is combined with the perception of danger. While the occupationa deeth rate is
not the highest for police work, the nature of the job gives danger particular sdience. "Any professon
which is continudly preoccupied with the threet of danger requires a strong sense of solidarity if it isto

# Dreyfus episode has several more recent parallels. In 1951 Julius and Ethel Rosenberg were convicted by afederal
court in New Y ork of conspiracy to commit wartime espionage. Ethel’s brother, working in 1944 at the Los Alamos
laboratory, had allegedly stolen plans for the detonating device in the atomic bomb. The Rosenbergs allegedly
passed the secret on to the Soviet mission in New York. The “secret” of the atomic bomb was “lost” when Russia
exploded itsfirst devicein 1948. Two years later the Communiststook over China and within ayear the united States
was sending troopsto Koreafor a“ police action,” that ultimately cost over 50,000 American lives. Inthe midst of
these crises, the Rosenbergs became a symbolic focus, but afactional, rather than a societal force. Mass
demonstrationsin support of the Rosenbergs took place throughout the world between their trial and their execution
in 1953. Far from being asource of unity, the Rosenberg trial generated controversy that continues thirty years later
(Radosh and Milton, 1983).

Public ritual arousing collective unity isthus rare in contemporary society. Justice isadministered onan
assemble line basis out of view of the general public. Those cases that do become the focus of public concern are
more apt to result in polarization than in unification. Not only does criminal punishment not increase solidarity in this
environment, but in this setting the converse of Durkheim’s argument is equally valid. Boundary crises do not result
in crimewaves. Variationsin conviction rate have very little to do with boundary crises or external threatsto the
society.



operate effectively” (Janowitz 1964, p. 175{xe "Janowitz, 1964\:175}).
Given the specid characterigtics of authority and danger, Skolnick maintains, the police develop

aperceptual shorthand to identify certain kinds of people as symboalic assalants,
that is persons who use gesture, language and attire that the policeman has come to
recognize as aprelude to violence. This does not mean that violence by the
symbolic assailant is necessarily predictable. (1975, p. 45{xe"Skalnick,
1966\:45'})

Symbolic assailants may come to include dl resdents of a high crime area (1975, p. 218{xe "Skalnick,
1966\:218}). Violation of the law, however, is not a sufficient condition; police, for ingtance, do not
regard addict informers as being symbolic assailants, even though these individuds violate laws to which
the police are persondly highly committed. The tendency for such perceptions to develop creates a
sugtained tenson between the police and the groups from which symboalic assailants are recruited. This
tensgon has been chronic in the history of policing and has become even more acute in twentieth century
"professond” modes of policing which separate in various ways the police from the community. The
existence of symbolic assailants as part of the police culture is congstent with Durkheim's theory and has
certain dructurd pardlds with the other socid groups we have consdered. All have a strong leve of
internal cohesion and are faced with externa thrests.  The ritua creation of deviants appears less
frequently and is more locdized in contemporary society.  Although it occurs in law enforcement
agencies, it is frequently limited by due process condraints. Unlike Puritan Massachusetts, repressve
justice plays asubsidiary role in heterogeneous.

SUMMARY

This chapter has examined one way in which a sociologist attempted to study the connection between
the legd sysem and society. For his anadlys's, Durkheim took the nature of the legdl sanction as the
mogt sdient feature of the legd system and sought to show thet there is a systematic connection between
the legd sanction and socid solidarity. Durkheim's ideas resemble the familiar notion of scgpegoeting in
which an individud is sngled out for sacrifice as a means of satisfying some collective need. In many
religions the scapegoat figure provides supernatura benefits for the group. At aless conscious leve we
may observe the same process a work in the creation of socia outcasts -- minorities, deviants, the
mentdly ill. In each ingance the rgection and sigmatizing of an individua provides a sacrifice for the
group by dlowing it to reaffirm its identity or to avoid intractable problems by displacing them on a
manageable object of punishment. While such practices have been criticized and condemned as
irrational, Durkheim suggests that we need to examine the socia bases for such practices. This search,
then, led us to his formulation of the relationship between repressive justice -- of which scapegodting is
one specid form -- and socid solidarity. Durkheim presented these idess in the form of a typology
linking types of socid structure and socid integration to the form and digtribution of socid sanctions. It
is important to get beyond the smple classfications in the origind theory and examine the variaion of
sanctions and solidarity between and within societies.



