PRISONER LITIGATION

(dec 29)

INTRODUCTION

Poor Calvin.  As a prisoner in Stateville Correctional Center in Illinois,  he was the victim of repeated assaults by prisoners. Complaints to staff were ignored and they harassed him, and he was subject to extortion, intimidation and sexual assaults. Lacking any other means to protect himself, he filed a class action suit alleging cruel and unusual punishment  resulting from failure to protect inmates from being preyed on by staff and

prisoners. He won, resulting in dramatic policy changes in Illinois maximum security prisons.

So why should using the law as a peaceful means to attain Constitutionally protected rights be a problem? Generally, it's not. Unless the litigants are prisoners. Prisoner litigation refers to prisoners' use of Federal courts to challenge their continued confinement or to attempt to rectify prison conditions or policies. Since the 1960s, prisoners have increasingly turned to the courts to seek  relief from a variety of complaints. However, there has been a backlash to prisoner litigation resulting from the perception that prisoners have too many rights and abuse the courts with frivolous lawsuits. But, do they?
Two primary legal doctrines provide prisoners access to Federal courts. The first is a writ of habeas corpus, a legal principle dating back to the Magna Carta and early English common law, and a foundation of the U.S. Bill of Rights. A writ of habeas corpus is a request to the judge to show why a prisoner should continue to be confined. The second legal basis derives from legislation passed shortly after the U.S. civil war, and allows prisoners to seek relief from alleged abuses by their keepers or from substandard prison conditions. This has led to controversies over both the extent to which prisoners should have rights and the degree to which prisoners should be allowed to sue their keepers to protect them.
Habeas Corpus Litigation.  The term "habeas corpus" derives from Latin, and means "you have the body." These are essentially, "HEY! LET ME OUT OF HERE,  PLEASE!" pleas. Writs of habeas corpus are written appeals from the prisoner to a judge asking for reasons why a prisoner remain in custody. Sometimes, prisoners are innocent, and they pursue their claims of innocence in court. Other times, a prisoner may acknowledge having committed a crime, but challenges the indictment or sentencing procedures as unconstitutional. Because state prisoners tend to come from economically depressed backgrounds, they often rely on public defenders. The perception that public defenders do not always provide the strongest defense leads prisoners to complain of  "incompetence of counsel" that justifies release or a new trial. Other common  grounds for filing a writ occur when prisoners, while acknowledging their crime and their guilt, claim that they have completed their sentence and are being held beyond their scheduled date of release. This can occur when prisoners are not given accurate credit for term served in a county jail, which counts toward their prison stay; when parole boards appear to improperly follow procedures in parole hearings; or when credit earned for good conduct or participation on prison programs is not given. 

Civil Rights Litigation.  The concept of prisoners’ civil rights is a relatively new, emerging only in the past four decades.  Prior to the 1960s, the courts followed the "hands-off" doctrine, in which the courts virtually always ruled that prison administrators and staff, not outsiders, are in the best position to know how prisons should be run. Prisoners' rights emerged gradually in the 1960s, coinciding with the growth in civil rights for other marginalized groups. 

It might seem ironic that those accused of violating the law can use the law against their keepers in attempts to force the keepers to themselves comply with the law. Yet, the foundation of prisoner litigation lies in Constitutional interpretations that protect the rights of everybody. In a 1974 landmark case, Justice Byron White wrote:

But though his rights may be diminished by the needs and exigencies of the institutional environment, a prisoner is not wholly stripped of Constitutional protections when he is imprisoned for  crime. There is no iron curtain drawn between the Constitution  and the prisons of this country (Justice Byron White, Wolff v. McDonnell, 1974).

The result was that, like people in the free world, prisoners could bring their complaints to Federal court as a way to peacefully settle grievances that are perceived to hold a legal remedy. Despite subsequent attempts to curtail civil rights filings, prisoners continue to litigate to seek relief from prison violence, arbitrary or unjust prison policies,

sub-standard prison conditions, religious freedom, health care, sexual harassment, visitation rights, and other issues.

BACKGROUND

The turning point in prisoners' rights can be traced to the early 1960s.  Before this, U.S. prisons had been personal fiefdoms of  wardens, generally closed to outside inspection.  In the 1950s, prison violence, changes in prison governance, and shifting definitions of "humane treatment," contributed to the recognition that prisoners ought be granted at least some rights. The 1950s were also the beginning of more active Federal intervention into the affairs of states, and the Supreme Court began reviewing state practices alleged to violate Federal or Constitutional principles. The decade of political, penal, and social changes in the 1950s eased the way for the expansion of prisoner rights in the 1960s.

The contemporary legal basis of prisoners' suits lies in post-Civil  War legislation, especially Title 42 USC Section 1983 and  the Fourteenth Amendment, which allow Federal legal challenges to government officials who, while acting in their official capacity, violate a person's civil rights. The relevant language of the 14th amendment holds that:

          No state shall make or enforce any law which shall abridge the privileges 

          or immunities of citizens of the United States; nor shall any state deprive 

          any person of life, liberty, or property, without due process of law; nor 

          deny to any person within its jurisdiction the equal protection of the laws.

At the same time, Congress passed a series of anti-Ku Klux Klan acts in 42 USC. [Section] 1983, which later provided the basis for contemporary civil rights litigation, including suits by prisoners. Although modified and renewed several times between 1866-1877, the relevant language of the original legislation remains essentially unchanged:

      Every person who, under color of any statute, ordinance, regulation, custom,

      or usage, of any State or Territory, subjects, or causes to be subjected, 

      any citizen of the United States or other person within the jurisdiction

      thereof to the deprivation of any rights, privileges, or immunities secured 

      by the Constitution and laws, shall be liable to the party injured in an 

      action at law, suit in equity, or other proper proceeding for redress.

Section 1983 was rarely used until the mid-20th century, and it had not been used as the basis of a civil rights case until 1958. Thirteen Chicago police officers broke into the home of an African-American man,  looking for suspects in a two-day old murder. The officers abused the suspect and his family, and ransacked the house.2 The Court ruled that police officers had violated Cooper's civil rights "under color of law," and held both the City of Chicago and the officers accountable. The ruling dramatically expanded the scope of Section 1983, but it had little impact on prisons until 1964, when Black Muslims in Stateville Penitentiary (as it was then called) alleged religious discrimination on the grounds that the warden refused to recognize them as a legitimate religion.
 The Cooper decision explicitly allowed state prisoners to file Federal litigation under Section 1983, but it took several years for prisoners to utilize the courts for their grievances. In 1966, only 218 suits were filed, but by 1974, a decade after the Cooper decision, this swelled to 5,236.

The Sources of Prisoner Civil Rights Litigation. Critics of prisoner litigation find it tempting to locate the source of the "explosion" in the number of filings in the ideology of liberal judges,
 but this would be too simplistic. A variety of social factors contributed to its growth. First, the civil rights struggles of the 1960s expanded the umbrella of Constitutional protections for all people, including prisoners. Opposition to racial and gender inequality on the streets led to litigation inside the walls, and women, too, began challenging sexual predation and harassment, inequity of programming between male and female institutions, health care, patriarchal social control, and other gendered forms of discriminatory control.
 Second, influenced largely by the civil rights movements of the 1960s, courts began reviewing both the legal and cultural conceptions of what constituted "rights" and to whom they extended. A growing concern for human rights and social  justice, especially in the wake of the Vietnam war, and movements addressing the rights of animals and environmental rights, gay rights, and even students rights, contributed to a growing appreciation that rights should be extended to prisoners.

Third, as prison administration in the 1960s began changing from autocratic to more open.administration, prisoners' awareness of their rights led to increased expectations that administrators and staff should comply with Constitutional standards. As prisons gradually opened their doors to outsiders, including media, prison reformers, and monitors, the public became more aware of  conditions on the inside. Litigation provided an avenue for forcing changes that even many prison administrators supported, but lacked  political or fiscal support to implement.

Fourth, in the 1960s and 1970s, Black Muslims contributed significantly to the expansion of prisons' rights, especially in the areas of religious freedoms and racial discrimination.
 Fifth, as prisons became more open, prisoner support groups emerged. These groups tended toward an issue-specific focus, such as offenders' families, prison violence, capital punishment, prison programming and re-entry, women's rights, and prison conditions. Sixth, although illiteracy is far greater in prisons than in the general population,
 the emphasis on basic education in most state prisons has improved the literacy rate of prisoners while in prison. This, in turn, created a larger population of prisoners capable of understanding their rights and writing petitions on their own behalf.

Finally, the emergence of jailhouse lawyers had a profound impact on the increase in prisoner filings, especially after a landmark 1977 ruling in which the U.S. Supreme court ruled that prisoners must be allowed access to courts and appropriate legal material.

Prisons also began providing para-legal assistants and inmate law clerks, law libraries, and other legal resources to help prisoners with the nuances of law to assist them.
The Litigation Process. Because they are behind bars, prisoners are deprived of many rights and privileges, including access to the outside world. Yet, they are still able to reach the courts to file their cases. Because prisoner civil rights litigation raises Constitutional issues, prisoners send their cases to Federal courts, which rule on matters of Constitutional  compliance, rather than to state courts, which lack jurisdiction over

Federal questions. However, prisoners face a number of obstacles in pursuing their claims. First, because they are incarcerated, they cannot easily pick up a phone and call an attorney. Second, many prisoners are undereducated, with roughly a third entering

prison with less than sixth-grade proficiency. This makes it difficult for many prisoners to understand their rights or how to pursue them, let alone articulate a coherent claim for judicial review. Third, prisoners lack financial resources to hire an outside attorney

and pay the mandatory filing fees.  

In the 1960s, courts recognized some of these problems and attempted to redress them, which contributed to the expansion of prisoners' filings. In a landmark 1969 decision, the U.S. Supreme Court held that prisons may not bar prisoners from seeking the assistance of jailhouse lawyers to assist and drafting and filing petitions.
 This opened the door for the emergence of jailhouse lawyers as a major force in prisoner litigation. Other Court decisions extended to prisoners the same availability to prisoners as non-prisoners: The right to file pro se, or without an attorney, and the right to file in forma pauperis, or as a poor person. By filing pro se, prisoners can bypass the need for an attorney by submitting their petition directly to a district court. Because most prisoners lack the skills to clearly articulate a complaint or clearly specify an appropriate legal remedy, the complaints often lack focus. For this reason, courts are generally flexible in attempting to interpret whether there is a viable Constitutional issue at stake and whether there is a legitimate legal remedy. Even when a complaint may be serious, there may be no legal grounds or  remedy, and a screening judge might decide, "Yes, you were screwed, but there's nothing we can do."

Because prisoners are generally poor, they--as other impoverished people--can file in forma pauperis. This means that, if prisoners can document insufficient funds, they may file without initially paying the required filing fee, currently $350. However, 

the fee may be paid in installments over time, deducted from the prisoner's trust fund account. A study of one Federal District Court found that 99 percent of prisoners' civil rights petitions were filed pro se/in forma pauperis.

In the early 1980s, Federal courts have established special offices to process the volume of prisoner filings. To file a pro se/in forma pauperis petition, prisoners begin by sending their complaints to the Federal District Court office that has jurisdiction in the location from which the complaint arose. There, the petition is reviewed to assure that the prisoner qualifies as "impoverished" and that the required paper work is in order. When the review is complete, the petition is given a docket number and randomly assigned to a judge. The judge reviews the petition to determine whether it contains an identifiable Constitutional issue. At this stage, the overwhelming majority of filings are dismissed as frivolous (without legal merit), failure to state a cause of action, or other technicalities. The few remaining petitions that survive this initial screening then go forward. At this stage, the courts generally appoint pro bono counsel, giving the prisoner an attorney to handle the case. Motions are filed, depositions taken,  and the legal and substantive arguments presented to the judge. During this phase, a judge can dismiss the suit, the case can be settled, or the issue may be resolved, making the case moot. About four percent of prisoner filings make it to trial. Of  these, prisoners win about half. Of the remaining cases, about half are resolved by corrective administrative remedy or by out-of-court settlement.

CONTROVERSIES

Although prisoner litigation litigation raises many controversial issues, they can be reduced to a single thesis: Too many prisoners are wasting court time by filing too many suits, most of them frivolous. This led to action by Congress to curb the "explosion" that had become a "scourge," if not a "cancer."

Backlash: Civil Rights of Institutionalized Persons Act, 1980 (CRIPA). In the 1970s,  prison administrators, legislators, and the media began attacking litigation as an "out-of-control" epidemic that was threatening the security and administration of the nation's prisons. Although overstated, there was some justification for the perception that a "litigation explosion" was flooding the courts.

In 1966, state prisoners filed only 218 civil rights complaints. Between 1970-75, filings tripled; by 1980, they increased five-fold from 1970. This led to the first significant attempt to control the so-called "explosion" of litigation. In 1980, Congress passed CRIPA, or the Civil Rights of Institutionalized Persons Act (42 USC 1997).  A key provision in the Act held that:

              No action shall be brought with respect to prison conditions under 

              section 1983 of this title, or any other Federal law, by a prisoner 

              confined in any jail, prison, or other correctional facility until such 

              administrative remedies as are available are exhausted.

Despite the title of the CRIPA, which implies an act to promote the civil rights of prisoners, it was intended to reduce prisoner habeas corpus and Section 1983 filings by requiring that prisoners first exhaust all methods of redress before filing petitions.

Other than the "exhaustion of remedies" requirement, CRIPA did not  create significant obstacles to filings. The Act provided authority for the U.S. Attorney General to intervene in suits and investigate serious abuses of institutionalized persons. The underlying premise was that, by ameliorating conditions and policies, litigation would decline. After passage of the CRIPA in 1980, both the rate and the number of prisoner habeas corpus decrease dramatically. Whether CRIPA was primarily responsible for the decline or just a contributing factor remains uncertain, because habeas corpus filings began declining

dramatically well before the Act's passage. However, CRIPA had no impact on prisoners' civil rights filings; between 1980-1995, the rate of prisoner rights filings remained fairly

stable, even though the nation's prison population nearly tripled. 
The Prisoner Litigation Reform Act, 1996 (PLRA). By 1995, the number of prisoners' civil rights petitions peaked at over 40,569, even though the number increased at a dramatically slower rate than the state prisoner population and by 1995 had dropped to the filing rate of a decade earlier.Nonetheless, this  led to the most severe attack on prisoners' rights,  the Prisoner Litigation Reform Act of 1995 (Public Law No. 104-134).

The PLRA contained a series of provisions intended to restrict state and Federal prisoners' civil rights litigation in Federal courts.

==((SIDEBAR 2 HERE == CRIPA))
Supporters of the PLRA argued that prisons were becoming too soft because of repetitive filings of frivolous civil rights complaints.  Senator Robert Dole, a co-sponsor of the PLRA, argued:

These legal claims may sound far-fetched, almost funny, but unfortunately, prisoner litigation does not operate in a vacuum.  Frivolous lawsuits filed by prisoners tie up the courts, waste valuable legal resources, and affect the quality of justice enjoyed by law-abiding citizens. The time and money spent defending these cases are clearly time and money better spent prosecuting violent criminals, fighting illegal drugs, or cracking down on consumer fraud.

Little evidence supports the rhetorical image of hordes of prisoners flooding the courts with repetitious filings. In fact, existing data support the opposite. First, relatively few prisoners file civil rights claims. Even if every prisoner filed a single case in the peak year of 1995 with 40,569 filings and a state prisoner population of barely under a million,

only four percent of prisoners would have litigated. However, the reality is that less than one percent of prisoners litigate. Sidebar 3A illustrates two points. First, of Section 1983 claims filed in Illinois' Northern Federal District between 1977-97, 69 percent were  
generated by prisoners filing three claims or less, and half by prisoners who filed only one claim. However, the data do support the view that some prisoners are "professional litigants;” nearly one-third of the filings came from repeat litigators filing four or more petitions. While the data do support that SOME prisoners engage in excessive litigation,

the overwhelming majority do not. 
Second, Sidebar 3 further shows that of prisoners litigating, nearly 80 percent filed only one suit, and litigants filing four or more cases constituted only about seven percent of the litigants. This suggests that most prisoners are not abusing the courts with repetitious claims. But, it also counters concerns of PLRA critics, who argued that  prisoners would be denied access to courts by the "three-strike" provision of the PLRA, because few prisoners file more than three times, and are thus unaffected.


Although there is additional strong evidence discrediting Congressional rationale,
 Congress was swayed by the rhetoric, and the PLRA passed overwhelmingly.  Six provisions impose significant burdens on prisoners.  First, prisoners filing in forma pauperis are now required to pay the full filing fee of $350 in installments (codified in 28 USC 1915). Second, prisoners whose petitions fail to state a meritorious

claim or are judged malicious in three filings are permanently barred from further in forma pauperis filings. Third, prisoners risk losing good time if a suit is judged malicious or fails to state an actionable claim.  Fourth, with the exception of life-threatening  circumstances, prisoners must exhaust all administrative remedies before filing a civil rights complaint in Federal court. Fifth, the Act limits judicial intervention into

directing or monitoring changes in prison conditions or policies. Finally, the PLRA placed a ceiling on damages prisoners may receive and also limited attorney compensation for successful litigation, reducing incentive for them to become involved.

THE FUTURE

Despite the curtailment of prisoners' rights, the impact of restrictive  legislation has not been as devastating as critics of the PLRA, CRIPA, and other laws feared. Although prisoner civil rights filings have dramatically diminished,  the number of filings has remained fairly stable at roughly 24,000 a year between 2000-2005. Neither is there evidence that reduction in filings has led to increased abuse of prisoners by staff.  In fact, it is possible that one reason for reduced filings lies not only in the reduction of meritless cases and the elimination of that small percentage of prisoners who filed scores of individual suits, but also in the relief that prisoners with legitimate complaints obtained, which led to changes in policies, staff treatment of prisoners, and prisoner conditions. 

Because most prisoners are back on the streets within three years, and because roughly 80 percent of prisoners who litigate in Federal courts file three or fewer suits, the PLRA affects relatively few prisoners. Also, prisoners who seek emergency relief are not prohibited by the three-strikes provision of the PLRA from filing under Section 1983,

leaving the courts open to hear legitimately urgent prisoner complaints. One recent study of the impact of the PLRA found that the increasing conservatism of the Federal courts has not had the predicted devastating impact on injunctive relieve that critics feared,

and court injunctive relief flourishes, albeit in an altered form.
 This suggests that the will courts continue to hold state officials accountable providing judicial oversight for the Constitutionality of criminal procedures and prison conditions and treatment.

In one final irony, prisoner litigation serves the interests both of  the keepers and the kept.
Both prisoners and staff have an interest in maintaining effective, efficient, 

flexible, and stable prison communities, and prisoner litigation has been a significant factor in securing these shared goals. As a consequence, it appears that the future will continue to provide  an uneasy balance between the rights of prisoners to litigate and the desire for courts and administrations to prevent meritless litigation. As with all struggles for justice, this tension between the two seemingly opposing sides reflects a dialectical relationship between opposing forces as the slow wheels of change gradually continue to reform the nation's dreadful enclosures.

Jim Thomas

Northern Illinois University
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SIDEBAR 1





State Prisoner Populations, Civil Rights Filings, and Filing Rates in U.S. Federal District Courts, 1966-2005*





   __________________________________________________________________


  YEAR   CIVIL RIGHTS SUITS  STATE PRISONER   CIVIL RIGHTS FILINGS     


         BY STATE PRISONERS   POPULATION      PER 100 STATE                                           		                                    PRISONERS


   __________________________________________________________________





  1966            218             180,409              .12       


  1970          2,030             176,391**           1.15   


  1975          6,128             216,462             2.83      


  1980         12,397             295,819             4.19     


  1985         18,491             451,812             4.09        


  1990         25,008             684,544             3.65          


  1995         40,569             989,007             4.10


  2000         24,464           1,236,476             1.98      


  2005         23,328           1,255,514             1.86        





*Source: Administrative Office of U.S. Courts, Table 3C, 


1966-2005. Washington: U.S. Government Printing Office.


(1998-present Available at: http://www.uscourts.gov/judbususc/judbus.html





**Between 1965-72, the U.S. state prison population declined slightly, and then increased dramatically from 1973 to the present. The fluctuations between 1965-72 are attributable to the Vietnam War, in which males in the high-risk crime demographic were in military service.








SIDEBAR 2:


Legislative Attacks on Prisoners’ Rights





  	Between 1994 and 1997, several Bills were introduced into or passed by Congress that prisoners' rights advocates feared would curtail many of the rights that prisoners had gained in the past three decades. examples typify this legislation.





  	One "get tough" bill,  the "No Frills Prison Act" (H.R. 169) introduced into the House of Representatives in early 1997, amended the Violent Crime Control and Law Enforcement Act of 1994 to withhold federal  funds from states unless they demonstrated that the state prison system:





          (1) provides living conditions and opportunities within its prisons that are


           not more luxurious than those that the average  prisoner would 


           have experienced  if not incarcerated; (2) does not provide to any such


           prisoner specified benefits or  privileges,  including earned good time


           credits,  less than 40 hours  a week of work that either offsets or reduces


            the  expenses of keeping the prisoner or provides resources toward


            restitution of victims, unmonitored phone  calls (with exceptions), in-cell


           television viewing,  possession of pornographic materials, instruction


          or training equipment for any martial art or bodybuilding or 


          weightlifting equipment, or dress  or  hygiene  other than  as is  uniform


          or standard in the prison;  and (3)  in the  case of a prisoner  serving a


          sentence for a crime  of violence which resulted in serious bodily injury 


          to another, does not provide housing other  than in  separate cell 


         blocks intended for violent  prisoners,  less than nine hours a day of


         physical  labor (with exceptions)...(H.R. 169, 1997).





 	Other  Federal  legislation includes  the  "100  Percent Truth-in-Sentencing Act" (1997), which reduces all good time credits for prisoners convicted of a violent crime;  an Amendment to the "Religious  Freedom restoration Act of 1993," which restricts the  Religious freedoms of incarcerated persons;  the "Prison Security Enhancement Act" (1997),  which would prohibit prisoners from engaging in activities designed to increase their physical strength or fighting ability, as well as prohibit related equipment. Other legislation would require prisoners to pay for health care, eliminate grants and other resources for higher education, restrict filings of habeas corpus petitions, and limit the  number of appeals and range of issues in capital convictions.





Also in 1996, Congress passed the Antiterrorism and Effective Death Penalty Act (AEDPA), which changed the procedures by which prisoners could file writs of habeas corpus. The act was intended to reduce habeas filings, especially be prisoners on states' death rows. Among its key provisions, the AEDPA placed time limits on filing, required exhaustion of all state remedies before filing, established limits on repeat filings, and required all habeas issues to be consolidated into a single suit rather than filing individual suits on separate issues. However, as Scalia (2002, op.cit.) has shown, unlike Section 1983 suits, which declined dramatically after 1996, both the number and the rate of habeas corpus filings increased dramatically. 














SIDEBAR 3: 





The myth of the "Incessant Filers"





3A) Number of Section 1983 filings generated by prisoners filing one or more petitions in Illinois' Northern District, 1977-97*





 Suits        # of litigants filing       Number of suits filed


                                          (and percent of total filings)





  1                  4,853                           4,853  (49.1)


  2                    606                           1,212  (12.3)


  3                    229                             687   (7.0)


  4 (or more)          405                           3,141  (31.7)


 ____________________________________________________________________


 TOTAL 9,893         6,093                           9,893


 All multi-filers    1,240                           5,040








3B) Number and percentage of prisoners filing 1 or more Section 1983


claims in Illinois' Northern District, 1977-1997.*





       Number of Litigants       # of litigants filing


       who file                  (and percent of total litigants)


     ______________________________________


               1 suit                4,853  (79.6)


               2 suits                 606   (9.9)


               3 suits                 229   (3.8)


               4 or more suits         405   (6.6)


               _____________________________________


               Total litigants       6,093





*Source: U.S. Federal District Court, Office of Prisoner Correspondence. Chicago, Illinois. See also McArthur, McGee, and Thomas, 1999. (ibid).
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